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ABATEMENT. 



How ority can facts showing that the plaintiff has mistaken his reme* 
dy by bringing trespass instead of case be pleaded 1 

Only m abatement, not m bar. — Seneca RaU Road Co., y. Auhurm 
and BacXtster BaU Road Co., 5 HUh R. p. 170. (1844.) 

ABSENT DEBTORS. 

The testimony of witnesses that they believe a debtor resides out of 
the State, is not sufficient under a statute requiring "proof by tufo wit* 
nesses to the sati^action of the Judgi^ of such non-residence. — Kingsland 
ifKingaiUmd T. (human Sf^Gillender.—5 Hill R.p, 608. (1844.) Belief 
alone will not answer.— ^Peorcc v. Davy, Sayer$^ R. 293, 1 Tidd, Pr. 
692. ed. of '2S ; 1 Chit. PI. 497. ed. of '37 ; 3 ed. 902 / Tidd. Append. 
155; 1 LU. Mod. Ent. l.J ^ • 

ABSENT DEFENDANTS. 

Under the act in 1 R. C, 1819— p. 474, ch. 123, directing the method 
of proceeding in courts of equity against absent debtors, a creditor of a 
corporation created by another state, may maintain a suit in equity 
against such corporation, as a defendant out of this commonwealth, 
where there are persons within the same wh5 have in their hands effects 
of, or are indebted to, such absent defendant ; or n^ay maintain a suit in 
equity against such corporation as an absent defendant, where it has 
lands or tenements within the commonwealth. 

The Bank of the United States incorporated by Pennsylvania, and 
others, vs. The Merchants' Bank of Baltimore. — 1 Rolnnsan*s Virgima 
« p. 673. (1843.) 



3 ACTION. 

ACCESSORY 

All concerned in the commission of petit larceny are principab ;t 
none are accessories. — M ardy y the People, 3 Hiil, 395, (1843.) 

ACCOUNT. 

In actions of account parties must be held to the ancient rules of 
pleading ; unless such rules have been altered by legislative action.^— 
McMurray v. Rawson, 3 H:ll, 59. {1843;) 

. An account bears interest from its liquidation ; and will be consider* 
ed as liquidated from the time when it was rendered, if not objected to 
within a reasonable time, and an unliquidated account bears interest from 
judicial demand. — Shaw v. Oakley, ZRobifuon^s La, R. p. 361. (1843.) 

ACT SANS SEIGN PRIVE. 

# 
tiroof of the signatures of the grantor, and of one of the subscribing 
witnesses residing in another state, is sufficient evidence of the executioii 
of a deed : sans aeign price**— Thomoi v. Timdey^ 3 Robimon^s Imi: R,p* 
206. (1843.) 

ACTION. 

The maxim, deminimu non curat lex, is never applied to the poritive 
an(^ wrongful invasion of one's property. • 

To warrant an action in such case, the degree of damage is wholly 
immaterial.; it is enough that there be a plain violation of tight, and a 
possibility of damage.-^ The Seneca Rail stood Company y. The Auburn 
and Rochester Rail Road Co7npany, 5 Hill R, p. 170. (1844.) 

The English decisions carry this doctrine to its fullest extents * TBe 
maxim, de minimis non curat lex, is never applied to the positive and 
wrongful invasion of another's property. To warrant an action in such 
a case, •* some temporal damage, be it more or' less, must actually have 
resulted, or rnust he likely to ensue. . The degree is wholly immaterial ; 
nor does the law, upon every maxim, require distinct* proof that an incon* 
venience has been sustained. For exainple, if the hand of A touch the 
person of B, who shall declare that pain has or has riot enisued ? The 
only mode to render B secur^is to infer that an inconvenience has actu- 
all> resulted." (Hamm. N. P. 39. Am. Ed. of 1823.^ In Ashley v. 
White, it wad held finally by the House of Lords that to hinder a burgess 
from voting for a member of the House of Commons was a good ground 
of action. No one, could say that he had been actually injured or would 
be; so far from it, the hindrance might have, benefitted him,. But hia 
frailclnse had been violated. The rule is necessary for the general pro- 
tection of property ; and a greater evil could scarcely befall a country 
than the rule being frittered away or relaxed in the least, under the idea 
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that though an exclusive right he violated, the injury is trifling, or ii^deed 
nothing at.«ili). 

ADMINKTRATOR. 

A sale by an administrator, unless for the purpose of paying debts, or 
toenabiehirato miike <Kstribu^^m, is abs6l6te]y void. A ^V^tef.^ale 
by aiii^dtniaifttFaMn*/ who had inrenaarried with the widow of his intes- 
tate, of property belonging to the estate, passes only the right the hus-' 
band acquired by marriage, and does nut affect the right of distributees. 
— Baines v. McGee, 1 Smcdes and MarihalVs jK. p. 20S. (18^4.) 

Wiiere a testator domiciled in Scotland died possessed of large real 
entatei thieve, attd .of personal esta^ ^re ^md in England, and devised 
ite .irrhole to eacomtQirs and tvusteos,' Who renouii ced the office and trtasHni 
and one of his nei^t of kin, and devisee, obtained administratian in EJng^ 
land, ankl ather.tnistees were by XM>n8ent appointed by the Goutt of 
Sessk>iiiin Scmlandr; held that the latter had nopower toadminiBter thei 
personal estate in England, nor to call upon the administratis to trans*' 
far the prapettytodiem.; although the law of the domicile governs the 
succession, wherever situated, yet the estate itself is to be a^ministered'iti 
the country where possession is taken of it under lawful authdritj. — 
BreOm v. WwcmtM MdvWe, 3 CI. Sf Fit. ^. 1. (1843.) 

ADMINISTRATOR AND EXECUTOR. 

If a person ^by practicing upon the confidence and credulity 6f k mafr 
m exlremisy weak in body and miiid, obtain an unconscientious bargain 
from lomi a Ooart of Chancery wiill entertain a bill at the suit of his per« 
sonal. representative to set aside the contract, but the representative of 
the deceased can' not be permitted to allege in his bill filed to set aside 
a ooraveyance ^ property by the deceased, that the convey anfce was 
nfta4e with a view to de^*aud (»*editor». The fact that the personal 
repreeentative is h creditor <>annot make any difference, his character of 
creditor can rM$, change the nature and^ legal effect of his position an 
representative, and standing in the shoes of the«deceased, he shall not 
urge that which the deceased could noU-^Moody. Adm» v. Fry et, ah, 
Z Humphrey's R.p,6Ql, (1843.) 

ADVEKSE POSSESSION. 

Does the light of a tenant to set up an adverse possession, depend t 
upon the landlord's right to receive rent ? 

It does not, but de^nds on his right to enter. — fiiiiing v. Schemk, 3 
£627,344. (1843.) 

What) nraait defendant in eje^ment (who \b ih* p^ssci^smon' Hi tb^^ 
QMMnenceinettt of «ait,)'Show to compel the plaintiff to the proof ef 
oiiitert 
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He must show affirmatively, that either he or the one under whom 
he claims is a joint tenant, or tenant in common with the plaintiff.— 
Skarp Y. hgraham, 4 HHU, 116. (1843.) 

Is an adverse possession, commencing in the life-time of the ances* 
tor, interrupted by the title descending to a peraon under a legal di» 
ability % 

It is noU— Fleming v. GrUwold^ 3 J33Z, 85. (1843.) 

To defeat a deed of lands on the ground that the grantor was not in 
possession at the time of its execution, an actual or constructiYe adverse 
possession in another must be clearly proved. 

Such adverse possession, however, will not affect die deed, if it ap- 
pear that both the grantor and the adverse claimant^ were under an 
equitable obligation to convey. 

The Statute of maintenance ^as intended for the protection of ad* 
Terse claimants ; and they may renounce the benefit of it. 

A, beine the owner of a farm containing 320 acres, executed a deed 
to B, intending thereby to convey the whole ; but by reason of a mis- 
take in the description, the deed only conveyed about one-third of the 
farm. B took possession and executed a moftgage, intending that it 
should cover the whole farm, but which in fact, contained a description 
copied from the deed (of A). The mortgage was asngned to D, and 
foreclosed under the statute, he becoming the purchaser. Some time 
afterwards D discovered the mistake in the deed and mortgage, and 
requested A and B to correct it, threatening to file a bill agamst them 
if diey refused. B said he would abide by whatever A thought proper 
to. do in the matter, whereupon the latter executed to D a quit claim 
deed of the whole farm, B being still in possession. Hdd^ that the quit 
claim was valid, notwithstanding B's possession, and that D acquired title 
to the whole i^xm— Cameron y. C. ifW. Inoin, 5 HiU, R.p. 272. (1844.) 

AFFIDAVIT. 

The affidavit on which a writ of attachment is to issue is defective 
if it omits the words " so that the ordinary process of the law cannot be 
served upon him." — Page v. Ford^ 2 Smedes if Marshall's R., p. 266. 
(1844.) 

AFFIDAVIT OF DEFENCE. 

If a judgment be opened upon an affidavit of defence, and the de- 
fendant let into a defence upon the merits, he will not, upon the trial, 
he. permitted to take advantage of ^ technical exception to the form of 
uction.— Church v. Swetner, 3 Watts and Sergeant's i^, p. 272. (184a) 
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AGENT. 

Under a power of attorney, authorizing the attorney to act in ererj 
species of business wherein the principal may be concerned or interest 
ed in the United SUUe$, Hkld, notwithstanding the broad terms of the 
power, the attohiey is not authorized to pledge the proper^ of his priii- 
cipal to secure the individual debt of the attorney.— ^&tr«9 v. JDod- 
dridge, 1 Robinson's Virginia R.,p. 143. (1843.) 

If the agent of the State having power to bind th^ State by contract 
combine with third persons to commit a fraud on the State, the acts of 
Bucb agent, so made by combination, would not be obligatory on the 
State. — The State v. Jefferson l\trnpike Company et als., 3 HMmiphxe^fs 
R^p.305. (1843.) 

The declarations of one who had acted as an agent, made after the 
termination of his agency, are not binding on the principal, though the 
former be dead at the time of the tnal,^^Keynolds et al. v. Rowley et al., 
3 Robinson's La, R, p, 201. (1843.) 

AGREEMENT. 

The fact that an agreement is optional witn one of the parties, and 
obligatory as to the other, does not destroy its validity. If there be a 
sufficient consideration on both sides, it is mutual and valid* — Cherry 
v. Smith, 3 Humphrey's R., p. 19. (1843.) 

How is the word '' agreed" in a written agreement executed by 
two regarded ? 

It is regarded as the words of both parties.— -JBai^on v. McLean, 
5lfiB, 256. (1844.) 

AGREEMENT OF PARTIES. 

If the parties to an action enter into an agreement that the cause 
shall be tried upon a certain plea, it is not in the power of the Court 
afterwards to admit any other plea vrithout the consent of both psx" 
tiea.—Fursht v. Ooerdeer, 3 Watts and Sergeant's R^ p. 470. (1842.) 

ALIENS. 

The capacity to take by descent must exist at the time descent hap* 
pens.— Or*cr v. Hoag, 3 jfefl, 79. (1843.) 

AMENDMENT. 

Where the process is made returnable to the wrong term of the 
court, it is a defect that mav be amended on .motion«-Hnich a writ is a 
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.ryr*' i.',7 »'. 
sufficient notice of die action to the defendants serred with it» and an ap« 
pearance bj them in a motion to quash the writ will remove the neces- 
sity for amending it. — Hitrru0^:%: Agri^MUMrai Bank. 2 Smedis & Afor- 
$haU'$R.p.B07.{lBi4t.) 

Ati ameriflnient of a writ after service, and without leave of the court 
is illegal^ but if it be afterwards assented tb by the defendant it ca^' no 
longer afibrrf any legal objection to the ftirther prosecution of the Writ 
Marine idnk V. 'Hetvey tl Maine /? p. 38. (1843.) 

Where a new trial is granted on motion of a plaintiff in ejectment; 
will the court, at, the ^ame time ^ve him leave to amend jby inserting the 
names oif a4oitiQnal plaintifis, with proper counts ? 

It will, if reasonable grounds be shown. —Jlfaffm v. Lake^ 3 JESU 475 
a843.) ^ .. 

ANNUITANT. 

Where the amount to be paid to an annuitant is allowed by the will 
to be increased at the discretion of the executor, the court will not inter- 
fere to compel any such increase where he does not act mal afde. Nor 
caif he be jQoqnpelled to ^ntinae any increase which he may at one time 
)iave Yolunieere4/-^'A£»o» if Jones, 3 Edtoard^ Ch. R, 497. (1843-) 

APPEALS. 

The Court are bound to disregard extraneous matters, if a justice 
return such, on an appeal. — Wood v. Randall, 5 HUl, 264. (1844.) 

See also appeals from Justices' Courts, !Zkfoon v. Eldred, 3 HiUf 104 
(1843.) Miller yr, Woodworth, 3 Hill, 529. (1843.) 

In New Yorit, under the Statute (2. R. 8. 259, S. 1 89) the sureties 
in an appeal bond, are not liable 'beyond the amount of the penalty 
though the judgment obtained against the appellant in the common pleas 
exceed the amount of the bond ; and the proceedings against the sure- 
ties on the bond witl, on paying the amount of the penalty with die costs 
into court/ be stayed. — Culver v. Greene, 4 HUl, 670. (1843.) ^ 

If a paity appefl^b by obtaining an order to stay proceedings pursuant 
io Statute" {Sess.lau>irflS92,p. 189, Sec. 4,) instead ofgivingsecurityi he 
does so at the peril of losing his right to prosecute the appeal on a revo- 
cation of the order. — McKim v. Manwaring^ 5 Hill, 296. (1844.) 

APPEAL BOND. 

An appeal bond e iven to the people or to the relator is good, and if 
feifeited may be sued upon by either.— ^oWw^ v. The Prnde of JNew 
y^brk, 2 I^Y^4f,Ux & R.P.Q5. (1«44.V . ^ . . ^ 
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APPEARANCE. 



If an attorney appear for a defendant and plead to issue, and aft:et- 
wards the appearance and pleas be Avithdrawft by leave of the court, the 
cause stands as if there had been no appearance. — Micheen v. Cby, 8 
Waitsa9tdSergeafU*sR.p.60L (1843.) 

APPROPRIATION OF PAYMENT. 

If a debtor give to a creditor a draft for money, and direct ty^e applica- 
tion of the proceeds to a particular liability, the creditor is bourd to apply 
it to that liability as much as if the debtor had paid the same amount in 
cabh witk the same diiectioti. 

Whether the debtor in making a payment to his creditor intended to 
apply it to one debt or another, is a matter of fact which must be ascer- 
tained by the jury from all the circumstances of the case and conduct of 
the psLTties.T-Afoorehead against West Branck^Bank 3 Wails arid Set' 
geanfs R. p. 550. (1843.) 

ERROR IN THE SPECIAI« COURT OF COMMON* PLEAS OF COLUMBIA COUNTY. 

This was an action on. the case bv the 'West Branch Bank against 
Thomas Moorehead, founded upon his endorsement of a note of Daiiiol 
Musselman. The defendant pleaded payment. Daniel Musselman had 
two notes, in 'bank, one endorsed by William Donaldson, which fell due 
on the 29th of April, and another endorsed by Thomas Moorehead, 
which fell due on the 4th of May, upon which this suit was brought. On 
the 23d of April, Musselman having an accepted draft of Herr of Balti- 
more for $1000, called at the Bank, and had a conversation with the 
cashier, who testified as follows : 

*' The draft was discounted 23d of Aprjl. It was discount-day. 
Musselman called on that day, and offered that draft for discount with 
some other paper. I told him there was no prospect of his getting it 
discounted ; that the bank would not allow any money to increase his 
liabilities. He had had two notes of $800 each for some time. These 
notes had been renewed. Musselman said he only owed one of them. 
He said one of them belonged to Donaldson. He showed me the ac- 
ceptance of Herr. I told him the bank would not discount it, unless 
it was to pay previous liabilities. I told the old man he had better lift 
all his notes, and then he would have a fair chance before the board for 
fiirther accommodation. He complained of the bank for not giving the 
tLccommodatioA. He got in a great passion ; .said he would go home, 
&ttd all his d<ebt8 should be paid in a few days, and he would have no- 
thing more to do with them. I told him if the draft was discounted, it 
would go to his credit; and that the first note due would be charged to 
Us account. I asked him which note ^ould become due first/ he said 



5 APPBOPUATION OW FATMBNT. 

the one endorsed by Thomas Moorehead. I took the bill or draft and 
desired him to remain there. He started two or three times to get out 
]^took the draft in to the Board, and stated to them what conversation 1 
bad had with Musselman upon the subject. The Board discounted the 
bill for the piu-pose of applying it to his liabilities in bank. I came out 
from the. Board of Directors, and he was gone. His account was charg- 
ed with the note of $800, 25th of April, 1839, which was endorsed by 
Donaldson. He was. advised of the proceeds of the draft. I advised the 
parties, on the evening of the day of discounting the proceeds, but do 
not know that I advised him of charging Donaldson's note. I told him 
that the proceeds of the draft would be applied to the note that first be- 
came due. I told him the draft could be discounted on no other terms 
than that its proceeds should be applied to present liabilities. I informed 
the Board that twonot^es would be due in a few days by Mussebcan. 
Musselman gave no positive directions about the application of the pro- 
ceeds of Herr*s draft. I told him the bank would not increase his liabili- 
ties, and they would discount the draft and charge him with the fii'st note 
that became due. The iecond note would be protested unless he had 
(iinds enough there to pay it. 

^' Judge Donaldson was- not there at this time. He was one of the 
directors of that year. I do not recollect who was there. I told the 
Board, Musselman had brqught the bill on, and I told him that it would 
not be done, only to be applied to his credit on the liabilities. I knew 
there were two notes that soon would become due. I do not know that 
I made any observation to the Board as to which note.it was to be 
applied. Musselman said that one was Donaldson's own note. He 
said he would go and make Donaldson pay up. He said, ' all my 
liabilities shall be paid before they become due.' I urged him to re- 
main till after the Board rose. Musselman said Moorehead's note first 
became due. He said nothing about the application of the money^ 
but they should all be settled before they Ifecame due. He would go 
to Danville and see Donaldson. There was nothing more said aboitf^ 
the application of tlie proceeds — ^nothing more said upon the sul^ect. 
Musselman did not tell me to pay off the Moorehead note. I told him 
the drafts would be placed to his credit, and he be charged with the 
first note that became due. I asked him which would be due first, and 
he said Moorehead's note. I did not inform him that the note of Moore- 
head would not be due first. He said he would go home and raise the 
money to pay off the balance before they became due He seemed 
very much displeased at Donaldson. He said Donaldson got the use 
of that note. I suppose he meant to make Donaldson pay this note^ 
This is the check I referred to, dated June 1st, 1839, payable to self 
or bearer, and to be sent by mail. The money was drawn out in my 
absence. It was endorsed by Judge Donaldson to the teller." 

"William Donaldson, the endorser of the note spoken of, was then 
called, and by him the defendant offered to prove that the note of the 
25th of January, 1839, was given in renewal of a note drawn by Mus- 
selman for the accommodation of Donaldson, and was endorsed by 
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Donaldson, for the purpose of shewing a motive in Mussehnan in ap« 
plying the proceeds of the Herr draft to the j^yment of the Moorhead 
note, an<l in explanation of his conduct. To this the plaintiff objecte<l ; 
1st. Because the bank, the owner of the notes, could not have their rights 
aife<^ted by any acts to invalidate the instrument by the endorser. 2nd» 
The bank were not to be affected by private transactions with Mussel* 
man. That it was irrelevant, and could not affect the rights of the 
bank. The Court sustained thqybjection and rejected the evidence. 

The Court below strongly inclined to the opinion that the bank had 
the right to make the application of the proceeds of the Herr draft to 
tlie payment of the note of Musselman, endorsed by Donaldson and so 
instructed the jury. 

Candy and Frick, for plaintiff in eiror, argued that it was perfectly 
manifest from the testimony of the cashier thal^ was the intention of 
Musselman to apply the proceeds of the draft to the note now in suit ; 
first, because it was his own- debt, and again, because he believed it 
was the first due. This desire he distinctly communicated to the cashier, 
and if the bank intended to make any other disposition of it, acting in 
good faitht they should have informed Musselman of it. The witness 
offered was clearly competent ; he was not a party to the note in suit. 

Pleasants and Cooper, contra. Musselman did not direct any other 
application of the' proceeds of the draft than to the note first due ; and 
that direction was pursued by the ofHcer of the bank. Musselman and 
Doifaldson join in making a note in which Musselman is the drawer and 
Donaldson the endorser, for thejjirpose of raising money for Donald- 
son, and thus imposing upon the TOuk ; and now Musselman offers to 
prove that he was not really the payer of that note, but a mere surety, 
and this for the purpose of making the impression that he did not intend 
to pay this note. By the form of the note he tells the bank he is the 
drawer, but when the bank apply his funds to pay it, he is but the surety. 

The opinion of the Court was delivered by— 

Huston, J. — T. Moorehead was sued as the endorser of *D. Musselman. 
Musselman had in bank two notes of $800 ; one endorsed by W. Donald- 
son, dated the 25th January, 1839, payable at 90 day^ ; another, dated 29th 
January, 1839, also payable at 90 days, endorsed by the defendant. (Here 
the learned judge states the substance of the cashier's testimony.) There 
was also given in evidence, a letter from the cashier to Musselman, dated 
29th January, 1839, informing liim that the note endorsed by Moorehead, 
must be paia when due. 

The defendant called William Johnson, Esq. who said, '' after this 
note was protested, I was in bank, and observed to the cashier, that Moore* 
head was very much displeased at the way he had been treated about thai 
draft. Mr. Corryell, the cashier, said he had no doubt but that Mussel- 
man intended the draft to be applied to pay the. Moorehead note, but Mus- 
selman had another note in bank, and they examined and found that note 
was first due, and the draft was appropriated to pay that other note." 
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The defendant offered W. Donaldson to prove that; the note of 25th 
J«jiuafy was given in renewal of a former note, drawn by IV&isselinan'fof 
Aue accomino&tion of DQhaldson> and endorsed by Donaldson, ;for >he pur- 
pose of showing a motive in Musselman in applying the proceeds of the 
draft to the Moorehead note, and in explanation and support of his 
conduct. This was^ rejected, because the bank could not be aHected by 
any acts or declarations of the endorser to invalidate the note he endorsed ; 
and because the bank was not to be affected by the private transactions of 
Musselman ; and because it was irrelevmt. 

In the hurry of a trial, it seems to ha^e been misunderstood by the 
oourt. Donaldson was not offered to affect the note endorsed by himself, 
and his having endorsed one note was no reason why he should not give 
evidence respecting anothef, on which he was not endorser. I do not 
](now that'it was very material, but it might be of some effect, to prove from 
4iat what Musselman t|Mvthe cashier, of Donaldson's being bound to dis^ 
charge one note, was true. It explained the conduct and. declarations of 
I^usselman, and might be a strong reason for his wishing the Moorehead 
note to be paid by the proceeds of the draft ; and if in any way Musselman 
believed Donaldson was bound to discharge the nojte on which he was 
eindorser, and Musselman fold the bank so, how could they suppose Ihat 
Musselman intended himself to discharge the note which he repeatedly said 
he would compel Donaldson to pay ? If, then, the fact was that Donaldson 
had promised, or was in any measure bound to meet the payment of the 
note on which he was endorser, it ought to have been permitted^ to go to the 
jury. Proof of this kind, in this case, would in no way affect the habttity 
of the parties to the bank in a suit on t^Donaldson note — That will stand 
on evidence given in that suit, if.eveBmere is a suit on tt^atnote. — The 
proof offered here is in a suit on the Moorehead note, and is adduced to 
show how a sum of money in the bank was to be applied. 

The counsel of each party submitted to the court points tQ be answered, 
and, as is too common, subdivided them so as to answer any other purpose 
than that intended by the law which introduced this practice. 

There was but one question to be decided by the jury. Is it fairly to be 
collected from* .the teStipaony that Musselman intended, aiid expressed his ^ 
intention in a way not easily to be misunderstood, that the proceeds of the 
lierr draft should he applied to discharge the note on which Moorehead 
Was endorser ? The court said correctly that Musselman had a right tp 
direct the application, — ^If a man gives to his creditor a draft for mopey, 
and directs that money, if received, to be applied to discharge a particular 
Bability, the creditor is bound to apply it tp that particular liability, as much 
ais if the debtor had paid the amount of the draft in each with the sam^ 
directions. — The .answer tq the sixth point of plaintiff was not, therqfore^ 
dbrrect. 

The coiirt seems to have been of the opinion that nothing short o« 
naming the Moorehead note and saying ** apply tlie proceeds to it,** 
will avail; and the court further assume that the bosird discounted the 
dridfe on the ex;press condition that the proceeds would be applied to. the 
fiote first due ; jand also that the board without seeing or hearin^r Musse^r 



ARREST. 11 

jDai^:niigk 9i§ke aiK «jrrati{:ein«njt different Lnm t^at piiide ^twecaiibdji 
ea^i^r and him, ^nd bind Musselmeln by ii, though he never heard of it 
I shall not dwett on the efiect of testimoitky, which may be different on the 
Kext trial. The cashier had the noted ; ha coald, by a moment's looking 
at a book, know certainly which would be due first Musselman tells him, 
and'he communicates, as he says^ to the bank, that Musselman was angry 
that the drafl before the board was to be applied to discharge his liabilities : 
that Mosselman believed the Moorehead note would be due firsts ^nd. had 
repeatedly said Doiialdson was bound to pay the other, and he wou^ 
make him pay it The jury must judge whether this was a direction as to 
how the proceeds of Herr's draft was to be applied and such direction as in 
sense and reason could not be misunderstood. When the board rose, and 
the cashier informed Musselman iiis diaft was discounted, were pot hcend 
the bar*k bound to inform him, if they intended to apply the proceeds in a 
wayconrary to his direction and understanding? Hfe said more than 
oncA the Mootehead note ivotild fall due first. The cashier does not cor*, 
rect his mistake, but says the draft will be applied to pay the note first du(e» 
Musselman's direction must goyem. What was its fait, plain ifieaninig ? 
Judgment reversed, alid venire de novo awarded. 

ARBITRATIpN. 

If fin. agent enter into a submitoion to arbitration in his own nieak% 
he wiUbe ^efisonally bound to perfoiOn the award. . 

So of a submissfon by a person, on behalf of himself and othersy but 
without their authority. — Smith v. Van Nostrand^ and others, 5 HiU R^ 
p; 419. (1844.) 

ARBITRATION AND AWARD. 

A subniisffloh is anniilled by the deatb of one of tlie parties before the- 
meeting of the referees, unless it be s^ved by an express ^ulation that it 
shall ;lfulrVive.—Bai/^y v, Stewart. 3 Waits and Sergeams JR., p> 460; 
(1843.) •** ' 
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is the dut^ of the sheriff, who arrests a debtor within the counfy of 
wM^Ufe isf'sneflff, upon a testatum cai sd.^ i6 febmmit the de^Vor to the jafl 
of tHe siiiifffe/ and hot 'to the jail of tlie county fforii /the court <jf whiclij the 
wiWiimsAy^AveT^ r. Seel^; 3 Watts and SergeanfsR., p: 494. (184S.)' 

ARREST. 

PRIVILEGE FROM EUNDO. 

Upon an application, by an attorney, to be discharged from custody (or 
that money paid to procure his discharge may be refunded,) on the ground 
that he was arrested on his wav to his office, whither he was going to pn^ 



eore papers, to attend a motion in court^ it is not neceasary that the affida- 
vit should state him to he duly certificated. If the &ct he otherwise, it 
should he alleged On the other side. To justify the arrest of a party on the 
ground of deviation, it must clearly and distinctly appear that there was a 
suhstantial deviation.— If^i//iam# v. Webb, 5 Scot^s Neit Rep., 698. (1843.) 

ASSENT. 

A party's assent will he presumed, who has received notice of an ai- 
fangement for his henefit.--*Ber/y v. Taylor, 5 Hill, 577. (1844.) 

ASSIGNMENT. 

What passes to the assignee, in the assignment of a contract / 

Nothing hut what the assignor is legally entitled to hy virtue of the 
contract. A mere gratuity does not pass to the assignee. — MunieUy, Law^ 
If, 4 Km, 635. (1843.) 

One who takes hy assippament, an unnegociahle instrument, or a nego- 
ciahle instrument when it is past due, success only to the rights of the as- 
signor, and is afiected hy all the equities against him. — Moody v. SUtan, 
2 North Carolina Rep., p. 382, (1843.) 

Will an assignment under an insolvent or bankrupt act, pass any inter- 
est in a chose in action, which was before voluntarily assigfled by the in- 
solvent? 

It will not ; even when there has been no notice to the debtor or sub- 
sequent assignees. — Muir v. Schenek, 3 Hill, 228. (1843.) * 

To what does an assignee of a chose in action take it subject? 

To all equities existing against it at the time of the assignment, though 
behave no notice of such equity; — Miner y. Hoyt, 4 Hill, 193. (1843.) 

Can th^ assignee of a personal contract sue for a breach' of it in his own 
*name? 

He cannot, even though the assignment was made with the consent of 
the defendant ; but to give such right there must be an express promise by 
the latter to be responsible to the assignee. — Jtssel v. T%e Wiiliam$burgk 
Insurance Company, 3 HiU, 88. (1843.) 



ATTACHMENT AGAINST ABSENT AND ABSCONDING DBBTOB8 IN LA. 18 



ATTACHMENT AGAINST ABSENT AND, ABSCONDING 

DEBTORS IN LOUISIANA. ^ 

The formalities prescribed by Ait. 254 of the Code of Practice, whick 
req:'*ires where the defendant has no known place of residence, or con- 
ceals his person, oris absent, or resides out of the State, that the sheriff 
•hall serve the attachment and citation, by affixing copies thereof to 
the door of the parish church of the place, or to that of the room where 
the court in which the suit is pending is held, stand in the place of cita- 
tion, and form the basis on which all subsequent proceedings must rest, 
and their omission will be fatal. Service of citation on the defendant, 
is the first step to bo taken. 

The remedy by attachment is a harsh one, and those who resort to 
it must comply strictly with the requisites of the law. — Albigenob 
Waldo Putnam v. The President and Directors of the Grand 
CrULF Rail Road Banking Company. — Robinson's La. R,,vol. 3.,^. 232. 
(1843.) 

Appeal from the District Court of Madison, Curry ^ J. 
Drndapi for appellant. 
Slacj/t for the defendants. 

MoRPHr, J. — This is an appeal from a judgment dismissing pro 
ceedings instituted under our attachment laws.. The suit was brought 
and an order granting an attachment obtained on the 4th of February, 
1842 ; several persons were made garnishees, and regularly cited at d^ 
ferent times. The sheriff annexed to the return he made on the 7th of 
February a list of the effects attached, but failed to serve the attachment 
and citation on the defendants, who are non-residents, by affixing 
copies of the same on the door of the parish church, or that of the room 
where the court in which the suit was pending is held. On the thkd of 
May following, the plaintiff took a judgment by default ; whereupon the ' 
court on the same day, appointed an attorney at law to represent the 
absent defendants. The attorney moved for the dissolution of die at*. 
tachment, on the ground that all the proceedings in the case were mitt 
and void, no legal citation Having been served, as required by law. The 
judge, in our opinion, properly sustained the motion. We have repeat > 
edly held that the formalities prescribed by article 254 of the Code of 
Practice, stand in place.of a citation, and that they form the basis on 
which all the subsequent proceedings in the cause jmust rest ; the omission 
of them must, therefore, be fatal. — Code of Prac,, 206 ; 10 Mdft.^ 472 ; 
7 Mar/., N, 8., 160; 8 ib.N, S., 351 ; 8 La., 587 / 2 ti , 18. A sei> 
▼ice was iattempted to be made on the 6th of May, of the writ which was . 
issued in February, long after it had been returned into the clerk*s office, 
and after the motion to dismiss the proceedings had been made. Thia 
could not, in our opinion, cure the radical defect, which rendered null and 
void all that had been done in the suit, after the filing of the petition. . The 
first step to be taken was to serve process of citation on the defendants^ in < 
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ike raaim^T required by law.-r-CWc of frod^ art.. 854, 256. As to th^ 
motion of plaintiff to annul tho appointment of the attorney to repre- 
sent the aibsent defendant's, as prematurely made, we think that when 
the plaintiff had proceeded to take a judgfpient by default, it was ^gh 
,tirae that the former should have been provided with counsel, pursuant to 
articlj© 260 of the Code of Practice. .We are by, no means disposed to 
relax any thing of the strictness and rigor^with which we have heretofore 
Construed our attachment laws. The remedy they provide is, in itself, 
a harsh and extraordinary on^,, and those who resort (o it. have no right to 
complain, if they are held to strict compliance with all the requirementis 
of our statutes on the subject. 
Judgment affirmed. 

Will attachment lie against a non-resident if he is in the State at the 
time it is sued out ] 

It will. Bryans v. Dunseth, 1 N. S, 412. An attachment, though 
the domicil of the defendant were not within, that jurisdiction, may le- 
gally issue against the property of an absconding debtor wbo leaves the 
State never to return, for debts that are due, against any property of his, 
within the jurisdiction of the court that issues ft. 

Miffeatden v. Fmtclier, 8 L. R, 589. It will lie against a debtor who 
ha04)btained a respite, and who is suspected of an intention to remove 
his goods. Pecquet vi Goligf 1 N, 8, 439. And it will liej in action for - 
theivalue^kf books delivered to be bound, if they are not returned. 2W- 
iidry« >Co//f^> 1 N, S. 369. So, it will lie against the property of an'ab* 
sect partner on a suit against a gain established out of the State, Although 
on(»o£the pdnners may reside in the State. Smith, etal, v. ElHott, et a/» 
8 M4R. 37(K And it will lie against a partner's share in the partner- 
ship ^pibperty in a suit against him individually. Oucullu v. MunzeniU^ 
4 jfc S, 183. And it will lie in a suit against 4 carrier for failure to deliv- 
esAba goods entrusted to him. So it will, in all cases of obligations 
arising' nrom contracts, express or imj^lied, for the payment of money or 
deliirery of Q^oods. HwU v. Noiriayet ah A 3f. JR.528. So, to vrherea 
ddbtor hasrai}ed and no order has issued to stay proceedings against Yata^ 
the creditor ina^r attach before a debt is due. Fish v. Chandlery 7 M. R. 30. 
^The act of 1826 declares that in cases where the debt is not yet due» 
and'the creditor swears his debtor is about to remove his property out of 
th6<&ate> before said debt becomes due, *^an attachment may issue," 
JhahAYfOolomans, 12 Louis. R. 272, but it does not apply tp steamboats . 
and.^msels, which, from their nature, must necess.arily be taken from 
thair^talie in their regular business, Russell, et at. v. WiUcnt iS liduit 
JI.-367. ^. -- .• 

Third persons who have funds and effects of the debtor in hand may 
be cited' t» answer upon inteiTogatories, and if the 'gjunish^e has fuods of 
the debtor^ the creditor, after judgment against the debtor, na ay pursue 
thecgk^byjudgment and execution against the garnishee. Proseus y. Md- 
«o% 12 Louis. R. 16. 
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If the garnishee be a consignee of goods, and has made advances on 
them, he may claim a preference as a creditor of consignor, if the aUa4;h« 
ment be levied while the goods are in transitu, and before delivery to the 
consignee. WUson\, Smith, 12 Louis. R. 375. Gardiner v. Smith, 12 
Louis, R,S10. 

The foreign attachment lies, though the creditor and debtor reside 
out of the State. F/ower v. Gnjlth, 12 Louis R, 3i5. b JHfUler 300. 
I*ysan, et al v. Lansingj 10 L, R. 447. 

Attachment lies in cases where the amount of damages is sworn to, 
and when such amount does not depend on a party'$ estimate of the 
wrongs inflicted on his person, reputation or feelings. Cross v. Richard- 
son, 2 iV. S, 323. Bauney. Thomassin, 6 K *S.564. 

But attachment will not lie against a party only tei«porarily absent 
fiiom the State. Watson^ et of., v. Fierpont, 7 M- iJ. 414. , Nor in an ac- 
tion, by one partner against another for his share of the partnership gains, 
before any liquidation of the accounts, because the pSaintiiF cannot 
swear positively to the amount of the sum due to him. Le^y v. Leoy^ et 
al. 11 1/, /i. 581. Nor will it lie against a non-resident executor. Du- 
buys v. Yerhy^ 1 N. S. 380 Nor to compel the delivery of a specific 
thing. Hanna ^Syndic v. Loring, 11 IkL R.2'i6. Nor where the debt 
18 not yet due and the debtor resides out of the State. McGUntock, et aL 
V. Cairnes, 5 N. S. 452 Nor will it He because the debtot conceals^ 
himself to avoid a criminal prosecution. Evans v. SaulS^ Wise, S N. S. 
251. Nor in a suit by minors against their tutor who has left the State, 
they must have a curator ad hoc, named to defend him. GoUinsv, Pat- 
terson, 3 L. R. 245. Nor will it lie at the suit of the* endofsor of a note, 
npt yet due, and whose liability has not become absolute. Taylor v. 
Drane, 13 L R. 6i. 

With regard to the affidavit necessary to obtain an attachment, it will be 
sufficient if it be so clear, positive and certaip, that it will support an indict- 
ment for perjury, if false. Cross v. RichardsoUy 2 N. S. 323. It will be 
sufficient, if an agent's affidavit state to the best of his knowledge. Hicks 
v. Duncan^ 4 N. Y., 314." Bridges v. Williavus^l N. S., 98, but affi- 
davit by plaintiff's agent that debt is due, " as he believes,'' is not sufficient. 
Bergh v. Gayne^ 7 N. S. 610. In the case of Barker v. Hunt, et. al., I M. 
R 194. The affidavit which was made by the deponent did not state 
himself to be plaintiflf's agent. And he did not appear to have any know- 
ledge of the claim, so the attachment was dissolved. An affidavit to obtaift 
attachment may be sworn to before the deputy clerk. Kirkman v. ^ ier, 
10 M. R. 126. In the case of Flour v. Griffith's Heirs, 12 L. R., 345, 
where the affidavit declared <• that a sum exceeding two thousand dollars 
was due," the sum due was considered as stated with sufficient certaitity to 
«ustain the attachment for that amount. The affidavit to obtain an^attsich 
ment for a debt not due, must be according to the act of 1826. — Crooks et 
aZ T. Rutherford and MetcaXf 13 L. A, 479. 

2 
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With respect to the answers of the garnishee, the garnishee is required 
to answer interrogatories within the le^l delay, or his nes^lect is to he con- 
sidered as a Conxion of having funds of the defendant's in his hands * 
but this does not prohihit him from answering after the legal delay. Pro- 
vided no steps are taken in the mean time to fix his rosponsihility. Still, 
no recovery can be had against the garnishee without obtaining jadgment 
against the principal debtor. — Proseusv. Mason, et. al., 12 L. R. 16. Tes- 
timony cannot be received to disprove the answer of the garnishee to inter- 
rogatories without giving them notice, and such notice must appear on the 
^cord. — Allyn v. Wright^ 9 M. R. 27 L Rockwell^ et, al. v. Smithy et. al.^ 
1 L. 12., 230. The service of the copy of the petition containing the in- 
terrogatories and citation are sufficient m the eye of the law, without an 
^rder of court directing it to compel the garnishee to answer interrogatories. 
— Parmley, et. al. v. Bradbury y 13L. R. 353, The appearance of p;arnishees 
by counsel on the day of trial is sufficient, it is not necessary their answers 
should be in writing. The extent of their liabilities to be tested by their 
answers to interrogatories, when the truth of those interrogatories has not 
heen disproved. — Oakley y. Misnssippi and Alabama R. R. Co.: \S L. R 
670 Amendments to the answer of the garnishee to interrogatories can 
not be allowed. And if the answers are not full, direct, and positive, he is 
liable to the penaltie{i affixed by law. — Deblane v. fVebb, et. al., 5 L. ii., 86. 
The sureties of a garnishee who was held to bail to answer, only bind 
themselves that he shall answer, not that he shall tell the truth. The con- 
,dition of the bond is therefore complied with, when the garnishee appears 
and answers. — Lavtrty v. Anderson^ 4 M. R. 607. 

aiHEK MM TEC 8 IN JELELATION TO THE GARNISHEE, CREDITOR, SHERIFF, dLC. 

The attaching creditor does not acquire greater rights against the 
garnishee than the defendant himself could possess, in an action against 
the garnishee. Oakley y et. al. v. Miss, and Alabama R. R. Co., 13 L. R. 
670. 

A decree that garnishee pay to plaintiff the funds of defendant, is tan- 
tamount to a Judgment against garnishee. Hanna v. His Creditor s^ 12 
M, R. 32. Garnishees cannot set up a demand in compensation against 
the defendant in the suit which does not take place by the mere operation 
of law. Blanchard v. Coles, et. al. 8 L. R. 159. 

Until judgment is obtained against the principal debtor, no recovery can 
be had against the garnishee. — Proseus v. Mason, et.al 12 L. K. 16. 
Nor can, till judgment final, against the debtor, the plaintiff in attachment 
obtain funds from a garnishee^ — Caldwell v. Towjisend^ 6 N. S. 308. 

A garnishee has no right to interfere in the merits of the case between 
plaintiff and defendant. Manna <fc Lyndies v. Loring, 10 M. R 508. 

A defendant may plead that he has been condemned, as garnishee 
in another state to pay the debt claimed by plaintiff, and this defence will 
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protect him to the amount of that judgment. Robeson ▼. CarpetUer^ 7 N, 
8, 32. 

A Sheriff cannot take property out of the hands of garnishee and ho.d 
it himself; it is sufficient to attach the property in the hands of the gar- 
nishee, it is all the law requires of the Snerifi! Seholejiejd, et al. t. Brad* 
lee, 8. M. R. 510. 

WHEN PROPERTY MAY BE ATTACHED 

May not a creditor attach his debtor's property in the hands of one 
who has recei^dd it as security for special disbursements ? ^ 

He may. But such disbursements must first be paid, for they form a 
prior lien to the attachment. Skillman v. Bethany y 2 N, S. 104. So cre- 
ditors may attach as long as property sold by their debtors, not delivered 
to the vendee. . So they may, so long as no notice is given of the assign- 
ment •of the debtor's claims against a third person. Fisk v. Chandler, 7 
J(f. JK. 24 ; Badrnd v. Moore, et. al. 9 M. R. 403 ; Oliver v. Townes, 2 N. 
8. 93 ; McNeil v. Glass, \ N, IS. 261 ] Durnford v. Brooke &, Lyridic, 3 
M. R. 222 ; Mumford v. Notris, 4 M. R. 25 ; Ptahody et. al, v. Carroll, 
9 M, R. 296 ; Ramsey v. Stevenson, 6 M. R. 23. 

A creditor may attach any surplus in the hands of debtor's consignee 
which may be in his possession, over and above consignee's claims against 
debtor. Kirkman v. Hamilton,, et. al, 9 M, R 297. Attaching creditor 
is preferred to consignee unless the laUer has received a bill of lading prior 
to attachment Lee, et al v. Davis et al. 3. L. R. 562. 

'Where the owner of the property has lost ail power over it and cannot 
change his destination, the general rule is, that creditors cannot attach. 
Babcock v. Midbie, 7 N. S. 139. 

KIQHTS OF ATTACHING CR^DrrORS, AND DECISIONS IN OTHER RESPECTS III 
RELATION TO ATTACHMENTS. 

Has not the first attaching creditor a preference over the others ? 

He has. Scholefield v. Bradlee, % M,R.b\l\ Emerson, et. al. v. Fox 
et. al. 3 L. R. 183. All the proceedings in a cause do not fall to the 
ground because attachment is set aside. S. C. 252. 

In case of an illegal seizure by attachment, the officer and the party 
directing it may be sued instantly. The owner of the property is not 
bound to interfere in the suit in which the seizure is made. Huffy, Mor. 
gan^ 9 M.R 624. 

If property be attached and released on bond, the surety on such bond 
can exonerate himself at any time before judgment rendered against him, 
by delivering up the property bonded. — Reagen v. Kitchen, et. al, 3M.R^ 
422. 2 



, If the share of a part owner of a ateain*bo!at be attachtkl, wid tbe 9lib»n 
obtain the delivery of the boat to them, on giving bonds to abick the 
judgment of the courty their liability does not exceed the interest of the 
defendant in the boat. Nancarrow r. Youngs el al^ 6 M. JK., 662. 

A party may attach the amount of a judgm^[it recovered against him 
neU.— Grayson v. Veeche, 12 M. i2., 688. 

The attaching creditor, in order to repel the claim of an intervenmg 
party, is not bound to show that the property attached belongs to his debtor. 
It is sufficient to show, that it does not belong to the chLunml-^Sloweomb 
7. BreedwcU, 8 L. Ry 146. ' 

If the garnishees refuse or fail to answer interrogatories concerning the 
property of the defendant attached in their hands, it is to be taken as a le- 
gal confession of sufficient property in their hands to satisfy the attachment 
— Parmley^ et. al., v. Bradbury, 13 £». ij., 353. 

Garnishees cannot claim a preference over the attaching creditor when 
theyhave not made advances on the goods attached But where they are 
creditors of a firm whose property is attached in their hands by a creditor 
pf an individual partner of that firm, they will have a preference over the 
attaching creditor. — Gardiner, et. al., v. Smith, 12 L.R,, 370. 

The attaching creditor will have a preference over the consignee who 
claims the property in payment of a debt due by the consignor, when tho 
attachment is levied before delivery to, and possession by, the consienee -^ 
Wilson, et. al, v. Smith, 12 L. R, 375. ^ * 

Factors, or commission merchants^ cannot claim a lien or privileg-e on 
goods or property, for a general balance of account against the owner over 
an attaching creditor.— Gray ^ Co. v. Bledsoe, et. al 13 L. JB. 491.' 

The only privilege a factor or commission merchant has, is expresslv 
given by Article 3214 of the Louisiana Code, and is limited to specific ad 
vances made on goods consigned, after they have come into his possession 
or he has received a bill of lading, or letter of advice, that they have been 
dispatched to him.— Gray, Durvie ^ Co. v. Bledsoe, et al., 13 Z: iJ. 491 
All the forms prescribed by law, must be strictly pursued, or' the pro^ 
ceedings are null and void. - ^ 

Is not the want of a citation in the mode prescribed cy law a fatal ob- 
j^on to the proceedings in attachment? . ' 

It is. And all proceedings carried on in attachment without such 
citation is null and void. Stockton v. Hasluck, \0 M. R. 472 • Cochran 
Smith, 2 N. S. 552. And where the proper notice is not given\o absent de^ 
fendants, the proceedings are void, and attachment will be dismissed 
Hatma 4- Lyndics v, Loring, 1 1 M. R 276, Where the defendant is a non^ 
resident, service must be made on the door o( the parish church or that of 
the room where the court is held. Love v. Dickson, 7 N. S^ I6I. Bonds 
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miiit be taken Ibr a sam exceeding bjr one half the amoant claimed. Wil' 
Hams y, Barrow, 3 L. K 58. lodeed, if all the forms pfrescribed by law, 
are not strietly pursued, abaolute nullity is the consequence, and attachment 
laws must be strictly construed, not the slightest essential formality can be 
dispensed with. Millavdoh v. Foiicher, 8 L. R. 587. 

ATTACHUENT AGAiNST ABSENT AND ABSCONDING DEBTORS IN mSSOURL 

Is not a levying attachment on property without stating' to whom it be- 
longs bad % 

It is. And a garnishee is not bound to obey a summons when nothing 
is levied on in his titods. Anderson v. Scott, 2 Missouri R. 15. 

The foreign attachment lies, though both thef'creditor and debtor reside 
out of the state. Posey v. Buckner, 3 Missouri R. 604. And the statute 
seems to apply to all creditors, and the attachment and proceeding in rem, 
and against property in the hands of garnishees apply when the debtor ia 
a non-resident, or has absconded, or concealed or absented himself, or is 
about to remove his property out of the state, or fraudulently to convert it 
Revised Statutes of Missouri, 1835, p. 75. The Statute Affidavit may be 
made before a justice of the peace in another state ; and his official charac- 
ter sufficiently appears by a certificate of the clerk of the county court 
where he resides, that he was then an acting justice duly commissioned, &c. 
Posey V. Buckner, 3 Missouri R. 604. 

The defendant waives all objections to the attachment and proceedings 
under it, on the execution of a bond according to the statute of 1831. And 
the cause stands as though it had been commenced as an ordinary summons. 
Payne v. Snell, 3 Missouri R, 409. 

Where the defendant demurs, the demurrer must be disposed of before 
judgment is rendered against him, or it is error. Posey v. Budcnsr, 3 
Missouri R. 604. 

A promissory note payable to order is a subject of attachment, while it 
remains in the hands of the payee. It is not error to render judgment 
against a garnishee for more than the amount of the plaintiff's judgment 
against the defendant Scott v. HiU, 3 Missouri R. 88. 

A return not stating on what property in a garnishee's hands the writ 
was levied, is not sufficient to warrant a judgment against him by default 
Maulsbyy. Farr, 3 Missouri R.; 438, Ridgeway v Farr, ib. 440. 

ATT ACUMENT AGAINST ABSENT AND ABSCONDING DEBTORS IN GEORGIA. 

Foreign attachment lies when the debtor is a non-resident, and also in 
fiivor of a non-resident creditor. It reaches' debt and credits in the hands 
of the garnishee, and is for the benefit of the plaintiff in the attachment. — 
Prince' s^Digest, 2nd edit 1837, p. 30-42. 
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If th0 sheriff does not skte that he posted a copy of the attachment (asihe 
statute reauires) at the court house, the proceedings will he set aside. But 
a return defective in this particular may he amended by the sherifi^ even 
after he is out of office, while other attaching creditors are proceeding to 
set aside the first attachment. 

ATTACHMENT AGAINST ABSENT AND ABSCONDUfO DEBTORS IN MISBISSIFPt. 

Foreign and domestic attachments may issue against non-resident and 
absconding debtors, and debtors preparing to remove, though the debt be 
not due. Debts and credits of the debtor m the hands of third persons may 
be attached by process of summons or garnishment. The part;^ suing out 
i foreign attachment must be a resident — B, Code of Mississippiy 1824, 
p. 167-182. . 

ATTACHMENT AGAINST ABSENT AND ABSCONDING DEBTORS IN INDIANA. 

The foreign attachment lies against the estate of non-resident debtors, 
and against their effects and property in the hands of a garnishee, and the 
proceedings are for the benefit of the plaintiff — Revised Lmos of Indiana^ 
edit. 1838. p. 73-79. The statute requiring domestic attachments to be 
executed imd returned within twenty days, does not apply to foreign attach- 
ments ; these are to be made returnable to the next term of the court — Har- 
low V. Beckile, 1 Blackf, 237. A bond with surety must be executed and 
filed before the issuing of a foreign attachment in the same manner as 
in cases of domestic attachment ; and the record must contain a copy of 
the bond. — Cousina v. Brashterj 1 Blackf, 85. 

In suits commenced by attachment the writ must appear in the 
record. — Wilson v. Hickson^ 1 Blackf., 230. And the record must 
contain as particular a description of the cause of action as is required 
in other cases. — Harlow v; Becktle^ 1 Blackf^ 237. 

Notice of pendency of foreign attachment at any time within twelve 
months from issuing the writ, published three weeks successively in a news^ 
paper is sufficient. — Harlow v. Becktle^ 1 Blackf, 237. 

A judgment against a defendant is good, though he has not been first 
called and defaulted, if he has not app^red and put in bail. — Harlow v. 
Beektle, 1 Blackf, 237. 

If an affidavit against two joint debtors be insufficient as to one of them, 
it will not authorize an attachment against the property of both. — Hamilton 
V. Knighty 1 Blackf, 25. 

In actions by attachment, the affidavit^ writ of attachment, or declarafioui 
if there be one, must contain a description of the demand with so much cer- 
tainty, that a recovery therein will bar any other suit for the same demand 
— Bond T. Patterson, 1 Blackf ^ 34. 



ATTAcamnrr AOAmsT abssbtt and ABtpoNDura DUToiii m vt. 81 

An attachment issued without an oath or affirmation, Sm made and 
filed according to the statute, cannot be sustained — Bond y. Patttnonf 
1 Blackf 34. 

In cases of domestic attachment, that the bond had been executed in the 
clerk's office and approved of by him, and that the same, with the affidavit, 
had been filed in his office before the attachment issued, are facts which 
may appear by the clerk's certificate on the papers, or may be proved by the 
clerk, or in any other mode, like other facts. Simpson v. MernU,l 
Blackf. 229. 

ATTACHMENTS AGAINST ABSENT AND ABSCONDING DEBTORS IN RH0D&I8LAND. 

Under the statute of January, 1822, the trustee process lies against the 
att ©mey, agent, factor, trustee, or debtor of absent, or non-resident, or con- 
cealed debtor ; and also against the personal estate of any incorporated 
company established without the state, and being indebted and having per* 
sonal estate in the possession of any person or corporate body within the 
state. Seamen's wages are exceptecl from the attacnment process, prior to 
the termination of the voyage. 

A judgment debtor is not liable, under the statute, to be attached as 
garnishee of the creditor. — Franklin v. Ward, 3 Mason^ 136. 

ATTACHMENT AGAINST ABSENT AND ABSCONDING DEBTORS IN VERMONT. 

Has a trustee, on the question' whether he has ef^cts or not, a right to 
a trial Injury? 

He has not. Nor has he, when charged^ with efifects, a right of re- 
view. — Huntington v. Spooner^ 5 Verm. R. 186. 

The decision of the County Court cannot be reversed by the Supreme 
-Court, unless all the facts are on the record of the latter court, by bill of 
exceptions or otherwise— whether the action comes up by appeal or by ex- 
ceptions to the decisions of that court. — Hazeltine v. Page^ 4 Verm. R. 49. 

Where an officer attaches a horse and uses the same sufficiently to pay 
for the keeping, he cannot sustain an action against the attaching creditori 
for the pay for such keeping. Deane v. PaUey^^ Vermont Rep. 142, A. 
D. 1841, hy Weston. 

To constitute an attachment of personal property it is unnecessary the ^ 
officer should either bv himself or his servant take and maintain the actual* 
custody and control oi the property. 

This may be done without touching the property by such means as will 
exclude all others from the custody, or will give timely or unequivocal 
notice of the custody of the attaching officer. — Lyon v. Rood \ 2 V Rep. 233. 

The party must have been an inhabitant of the State, or have secretly 
absconded from, or keep concealed within it in order to constitute an ab* 
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scdnding or concealed debtor under the statute of this state. Aiisiin t. 
Palmer, 2 ter. R. 489; Baxter v. Vincent, 6 Ver. 614. But a legal 
settlement within the state is not necessary to constitute one an inhabitant 
within the act directing proceedings against trustees of absconding debtors. 
Boardman v. Brickford, 2 Aik. 345. 

A creditor cannot sue out a scire facias where the trustee neglects to 
expose the principal debtor's property or to pay money on execution, his 
only remedy by the statute, is a motion for a rule on the trustee, lo show 
cause why execution should not issue against his proper goods and estate. 
-^Aldis y, Htdlj 1 Chip. 309. A town is not liable as trustee of an ab- 
sconding dehioT.-^Bradlei/ v. Richmond, 6 Ver. R, 121. 

If a judgment is rendered against the principal debtor, and also against 
' trustee, a single execution against both is irregular and void. — RkuUr v. 
Alexander^ 1 Chip. 267. 

Where several garnishees personally attend the court, they may tax 
separate travel and attendance. — Porter v. Russel, 1 Tyler, 35. 

A trustee is not protected by a previous judgment against him as trus- 
tee, when such judgment is to be satisfied in specific property, and cannot 
be enforced till a future time, and what is in his hands is due immediately. 
— Hazeltine v. Page^ 4 Ver. R. 49. 

The trustee, process is, by the severaf statutes of October 1st. 1797, No- 
vember 10th, 1807, November 6th, 1817, and November 10th, 1830, given 
to creditors against persons possessed of money, goods, chattels, rights, or 
credits of concealed or absconding debtors, or of debtors residing out of the 
state, or removing ou^ of the stale, leaving effects within it. It has, how- 
ever, been held, mat a person residing out of the state and coming within 
it for a tetnporary purpose, is not liable to be summoned as a trustee of 
an absconding, concealed, or absent debtor. — Baxter v. Vincent, 6 Ver- 
mant Rep., '614. The foreign attachment cannot be sustained unless all 
the debtors are non-residents, or have absconded. — Leach v. Cookj 1 Shawns 
Vermont Rep, N. S. 239. 

ATTACHMENT AGAINST ABSENT ANB ABSCONDING DEBTOBS IN BftASSAOHO- 

SETTS. 

All personal actions, except detinue and replef\in, an action sounding 
mtort, may be commenced by the process of foreign attachment, or trustee 
process under the revised statutes of 1835, part, 3, tit. 4. ch. 109, which 
authorizes the attachment of the goods and estate of the principal defendant 
in his own hands| and also in the hands of trustees or garnishees. Any 
person may 'be summoned as a trustee having goods, effects, or credits of the 
defendant' entrusted or deposited in his possession. , And such ffoods, effects, 
or credits of the defendant may be attached in the ha^nds of si^ch trustee, and 
held,'to respond the final judgment in the suit. But there are limitation* 
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to the demands which ate attachable to the trustee process ; and the pr^^- 
visions of the statute are very specific and minute. (1.) No person is to be 
"adjudged a trustee, by reason of having drawn, accepted, made or endorsed 
any negotiable bill, draft, note, or other security ; (2,) nor by reason of 
any money or other thing received or collected by him, as sheriff or other 
officer, by execution or other process in fiivor of the principal defendant ; 
(3.) nor by reason of any money in his hands, and for which he is accoun- 
table, as a public officer, to the principal defendant ; (4.^ nor by reason of 
any money or other thing due from him to the principal defendant, unless 
due absolutely, and. without depending on any contingency ; (5.) nor by 
reason of any debt due from him on a judgment, so long as he is liable to 
an exception on that judgment. ■ 

Many decisions have taken place with regard to what is, and what 
is not attachable iii this State. — See Knowltan v. Bardett, 1 Piek.f 271 ; 
Maine Fire and M. Ins, Co. v. Weeks^ 7 Mass,, 489 ; Lane v^ Jackson, 5 
Mass,, 157; Kittredge v. Sumner, 11 PtcA:., 50; Briggs y. Strange, 17 
Ma8s,,A05; Stevens y, Briggs, 5 Pick,^ 177; Oystedv, Shed, 12 Mass., 
510; PoUer v. Hall, 3 Pick., 368 ;« D' Wolf v. Dearborn, 4 Pich, 466 ; 
Melville v. Broivne, 15 Mass,, 82; Phillips v. Bridge, 11 Mass. 2.49; 
Pierce yr,K Jackson, G Mass., 242; Gihbsy. Chase, 10 Mass., 130 ; Howard 
V. WiUiarns, 2 Pick., 80; Daily v. May, 5 Mass., 313; Chandler v.. 
Thurston, 10 Pick., 205 ; Cleverly v. Brackett, 8 Mass., 150 ; Cornwall v. 
Gould, 4 Pick., 448 ; Wheeler v. Train, 3 Pick., 255 ; Wolcott v. Pome- 
Toy, 2 Pick., 121 ; Chickering v. Love^oy, 13 Mass., 51 ; Portland Booth 
y.Hall, 13 Mass., 207 ; Eaton v. Whiting, 3 Pick., 484; Blancliardw. 
Colhourn, 16 Mass., 346 ; Kemptonv. Cook, 4 Pick., 315. 

ATTACHMENT AGA.INST ABSENT AND ABSCONOTNO DEBTORS IN MAINE. 

,The Statute of 1835, ch, 188, gave the. trustee process against third 
persons holding the debtor's property by way of mortgage or pledge. 

ATTACHMENT AGAINST ABSENT AND ABSCONDING DEBTORS IN NEW 
HAMPSHIRE. 

By the act of July 3rd, 1829, the process reaches debts, choses in 
action, stocks, &c., in the bands of third persons. 

It seems the colonial legislatures were much in favor of the attach- 
ment process fcyr reaching the property of absconding, absent, and non- 
resident debtors. But this, process was cogently opposed by the gover- 
nor and counsel in some of the States, so far as it related to non-resi- 
dent debtors. The argument raised against it was, that the mode of 
recovery was different from that allowed in similar cases in England. 
The great objection, pn the part of the executive power, was that the 
attachment laws, as contended for by the colony, did not place the Eng- 
lish and American creditors on an equal footing, but allowed the Ameri- 
can creditor the preference in like manner as if he had obtained for his 
own benefit a judgment and execution. — 2 Martin's History, Nofth 
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(Jarolinay 202. Royal instructionB were commuDioated to the cotdmal 
Governors, to refuse asaent to such attachment laws, and the subject 
was for some time a matter of discussion and warmth between the 
Governor and House of Assembly of North Carolina. But as already 
suggested, the attachment laws, though not uniform on this point, pre- 
vails throughout the several United States, against the property, real 
and personal, of absconding and non-resident debtors. 

ATTACHMENT AGAINST ABSBNT AND ABSOONDINO DBBTOBS IN ALABAMA. 

/ 

Must the creditor in the case of an absconding debtor be a resident 'i 

He need not, but in the case of an attachment against a non-resident 
debtor, he must be. 1 Minor's Ala. Rep, 14, 69. It is not sufficient to 
authorize an attachment to issue that an affidavit state that a party is 
ahout to remove from the country, so that ordinary process of law cannot 
be served upon him. WaUis v. Murphy, 2 Stew,^ 15. 

To sustain a judicial attachment it must appear on the record that the 
defendant is an mhabitant. Evans v. Saltjnarsh, 1 Stew,, 43. Wyat v. 
Campbelly Minor, 390. 

A judgment 6n original attachment in another State is prima focus 
evidence of a debt here, though personal service does not appear, but it 
may be impeached by plea that the defendant constantly resided here, 
an4 had no notice. Miller v. Pennington, 2 Stew., 309. 

An assignment by a debtor of all his effects for the benefit of his 
creditors, though made in another State, will take precedence of a sub- 
sequent attachment. Robinson v. Rapely, 2 Stew,, 86. 

The voluntary affidavit of a garnishee taken before a justice, without 
summons, does not warrant judgment against the defendant in attach- 
ment. Latorence v. Ware, 1 Stew,, 33. 

To sustain original attachment against a non-resident, it is not ne- 
cessary that it should be stated by affidavit that the plaintiff resides in 
the State. Peters v. Bower, Minor, 69. 

It is not necessary that t^ e attachment bond should contain a condi* 
tion for payment of costs. Puers v. Bower, Minor, 69. Saltmarsh r* 
Evans^ 1 Stew., 132. 

Attachment materially variant from the affidavit will be quashed. 
Woodley v. Shirley, Minor, 14. 

It is not a valid objection to the judgment by default, that the gai 
nishee, by his plea, claimed the property levied on. Harris v. CUiffp 
Minor, 328. 
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A garnishee will be protected, as to the amqunt attached in his hands, 
w^hile the proceedings are uore versed, though they are erroneous. Tubh 
y.Hadding, Minor, 129. 

If a garnishee answer that the defendant held his note, to which he 
bas a set-off, and cannot say what is due until a settlement, judgment 
cannot be rendered against him. AUen v. Morgan, 1 Stew. 9. 

Nor if he state that before he was summoned, he was notified that 
the payee had transferred his agent's receipt for hie note to A. And 
that A/s agent had presented the note, and he had paid him a part and 
promised to pay the residue on a contingency that has happened. King 
Y. Murphy, 1 Stew., 228. 

ATTACHMENT AGAINST ABSENT AND ABSCONDING DEBT0B8 IN ILLINOIS. 

Are not all proceedings under an attachment void, unless the affida* 
vit on which the attachment issues conform to the requisitions of the 
statute ? 

They are. And the proceedins;s will be quashed. But an affidavit stating 
that "A. is justly indebted to the plaintiff in the sum of $100, and that 
he is privately moving his property out of the county," is sufficient. 
Clark V. Roberts, 1 Breese, 222. 

It is sufficient to state that the non-resident is *' justly indebted to 
the plaintiff in the sum of $200, by his certain instrument in writing.'' 
Phelps V. Young, 1 Breese, 256. 

Judgment of non-suit in attachment merely quashes the attachment, 
and leaves the parties to proceed anew. Bates v. Jenkins, 1 Breese^ 
25. App. 

A plea in abatement, may be made in a suit commenced by attach- 
ment. Bates Y. Jenkins, 1 Breese, 25. App. 

In order to enable the owner or consignee of a vessel attached un- 
der the " Act authorizing the seizure of boats and other vessels by attach* 
ment,'* to take an appeal from the Judgment of a justice of the peace in 
such case, he should make himself a party defendant to the suit before 
the justice. On the trial of the right of property levied on by attach- 
ment, the writ of attachment and return thereon are admissible in evi- 
dence. The Schooner Constitution v. Nelson Woodworth, 1 Scammon*s 
Rep. 511. Shddon v Reihleu, et al. Ibid 19. A. D. 1641. 

An attachment bond which does not describe the court from which 
the process is to be issued or to \^ich it is to be returned, or the term 
of the court, is fatally defective, and a judgment rendered by default in 
Buch a case, will be reversed on writ of errov. -^Laurence v. Yateman, el 
aZ., Scammon's Rep., 17 A. D. 1841. 
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It is no objection that the affidavit does not state '' that the defendant 
had departed from the State with intention of ha^ng his effects and per- 
sonal estate removed out of the limits of the 8tate, where the pro- 
ceedings are, on their face, manifestly against a non-resident debtpr.— - 
Phelps V. Young, 1 Breese, 256. 

ATTACHMENT AGAINST ABSENT AND ABSCONDING DEBTORS IN OHIO. 

Is not 1 creditor, suing out an attachment against the effects of his 
debtor on false affidavits of non-residence, liable to an action 1 

Jie is, and the indebtedness and affidavit will not constitute probable 
cause to protect him. — Ohio Rep., vol 9, p. 103, A. D. 1840. 

)( 

The foreign attachment cannot be sustained unless all the debtoi 
or non-resideiits have absconded.^-* Taylor v. McDonald^ 4 Ohio Rep., 140 

The process of attachment lies at the instance of any creditor, resi- 
dent or non-resident, and whether the debtor has absconded, or is anon- 
resident, and the statute regulates proceedings«against the garnishee, in 
whose possession the property may be, or who owes money to the origi- 
nal debtor. — Chase's Statute of Ohio, vol. 2yp. 1321. 

A foreign attachment canm^t be sustained against one of several 
joint contractors. — Cowdeny* Harford, 4 Ham,, 131. Nor where one 
of several contractors is a resident and the others non-residents. — Tay- 
lor V. McDonald, 4 Ham., 149. 

Proof that the defendant was a resident of the county where the 
writ issued will set aside on certiorari a judgment in attachment before 
a justice of the peace. — Hartshorn v. Wilson, 2 Ham., 27. 

Money collected on execution by the sheriff cannot be attached in 
his hands. — Dawson v. Hofcomh, 1 Hain.,215. 

ATTACHMENT AGAINST ABSENT AND ABSCONDING DEBTORS IN ARKANSAS. 

Service of a wnf of attachment by merely summoning a garnishee, 
gives the court no jurisdiction. 

Manner of serving such writ prescribed. — Richmond -v. Duncan if 
Preston, 4 Ark. R., p. 197. (1843 ) 

This case was d^rmined in Clark Circuit Court in October, A. D., 
* 1841, before the Hon. Williana Conway, B.,one of the Circuit Judges. 
Duncan <fe Preston filed their declaration in debt, with the proper affi- 
davit and bond, and sued out a writ of attachment against Barton Rich- 
mond. The property was returned Served, by summoning John Wil- 
son, as garnishee, and no property found. After publication made, 
judgment by default. The case came up by writ of error. 
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J^ike and, Baldwm, for the pl^^iff, r^&rre4 t(>.Diesha v, Bqker^ et al. 
» Ark,^^ 5Q9, as settling this case ; and contended further, that serving this 
writ cf error ought not to be held to be such an appearance as subjected - 
the plaintiff to the jurisdiction of our courts, and would compel him to 
appear and defend.. They insisted that it would be only to relieve him 
against one wrong done him, by subjecting him to another equally as 
great. Shall it be said that a foreigner cannot avoid an unjust judg- 
ment, void of itself, because caram non judice, without being compelled 
to permit the jurisdiction ultimately to attach? Ston/t Chnf.ofLaws, 
461, 462. BisseU v. Briggs, 9 Mens.; 468. HaU v, Williams, 6 Pick., 
232. 

,IIannagin, contra. 

By tKt Court, RiNGo, C, J. 

The Court held, in I>taiha v. Baker, et ah 3 Ark., 609, that a writ yt 
attachment of this cliaracter^ under our statutory provisions prescribing 
the manner in which such process shall be served, could not be executed 
so as to bind either the property, effects, or credits of the debtor, vrithout 
the officer charged with the execution thereof, going to the place where 
the property upon which it is levied may be found, or to the place 
where the debtor to the defendant may be found, or, if he cannot be 
found, to his usual place of abode, and then and there, in the presence of 
one or more citizens of the county, declaring, according to this truth 
of the fact, that he attaches, as the property of the defendant, certain 
lands or tenements, goods or chattels, then present, giving, at the time 
such description of the property so attached as will identify and distin 
guish it from other property not attached; and, where it is designed 
to bind either property, effects, or credits pf defendant, in the hands o^ 
any garnishee or third person, the same course must be pursued : that 
is, the officer must declare, in the presence of such garnishee or thi^d 
person, one or more citizens of the county being also present, that he 
attaches all the property, credits, and effects of the defendant, in the 
hands or possession of such garnishee or thii'd person ; or, if it be not 
necessary to attach the whole, he must designate and specify what pcir- 
tion or particular part thereof he attaches ; and the like declaration and 
specification must be made at the usual place of abode of such garnishee 
or third persoh, tvhen service of such writ shall be made by lea^ng a 
copy. And unless this be done, the property, effects, or credits of die 
defendant, are not bound, or legally subjected to Uie demand of the 
plaintiff, by virtue of the attachment, notwithstanding the writ mayV in 
every other respect, have been executed in the manner prescribed by 
law. 

The proceeding-by attachment is, in its character, essentially a pro- 
ceeding in error ^ al^ough the defendant may be personally se^ed With 
the writ, if he be found in the country; in which event it assume^ alfl,o, 
in some respects, the character of. a proceeding in personam ; ahd^ upon 
such service, the defendant is bound to appear and answer, as iti ordina- 
ry actions ; but, to warrant a judgment against him by d^iilty the ilmi 



28 ATTOmNBT. 

must be executed by either a personal service upon him, or a service 
legally binding either upon his lands, tenements, goods, chattehi, moneys, 
credits or effects. The return to the writ, in this case, shows no such 
execution of it upon eithct Consequently, the judgment against die 
plaintiff, by default, was wholly unauthorized, and the court erred in pro^ 
nouncing it. 

Reversed, and drfendant ruled to appear hdow,' 

Attachment laws against the property, real and personal, of abscond- 
ing and non-resident debtors, prevail throughout the several United 
States, but those statute laws are not uniform on this point. In the New 
England States the trustee process has in many respects the operation of 
the domestic as well as foreign attachment, and it operates in a greater or 
less degree upon peretbns as well as property. The strict trustee process 
extends to the goods, effects and credits of the principal debtor, in the 
hands of his agent and trustee, or debtor, and who, as trustee, is summon- 
ed to appearand answer. The first proi*ess in civil actions against the 
debtor is not only to compel appearance, but to attach the goods and 
estate of the debtor, and holdthem in pledge to pay the debt or damages 
recovered. The strict trustee does not extend to the real estate in the 
hands of the trustee. — Oushing's Treatue on the Trustee Process, 1833^ 
p. 4-16. 

ATTORNEY. 

An agreement, by an attorney at law, to receive payment of a judg- 
ment in any thing but the legal currenpy of the United States, will not be 
binding on the plaintiff. — William H. Dunbar v. Sarah Morris^ 
Tutrix, and another. — Rohinson's La. R,, vol 3,jp. 278. (1843.) 

Appeal from the Court of Probates of Concordia, Durdap, J. 

This case was submitted, without argument, by F. H. Farrer, and T. 
P. Farrar^ for the plaintiff, and Stacy and SparroWj for the appellants. 

Martin, J.—- The defendants, tutor and co-tutor of the heirs of Elias 
Bass, resist the plaintiff's claims, which is founded on « judgment obtain- 
ed by the latter. against the ancestor of their wards, on the allegation 
that an agreement was entered into by D. S. Stacy, who was employed 
by them to conduct the affairs of the succession, alid H. B. Barbour, the 
plaintifTs attorney, employed to collect the amount of the judgment, 
whereby payment thereof was to be effected in notes of certain banks 
of the State of Mississippi. They allege that they had procured a sufiS- 
cient amount of them before the period at which the payment was to be 
made, and have ever since kept the said notes to be paid, in discbarge of 
^e judgment; that Barbour hdving died, the plaintiff employed Mont- 
gomery and McMillan to attend to the collection of the judgment, who 
recognized the agreement entered into by Barbour and Stacy, and ex- 
pressed their assent thereto, promising to receive payment accordingly • 
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tliat notwithstanding this, and the readiness of the defendants to effect 
the payment in the manner thus agreed on, a vexatious suit has been 
brought againsf them to enforce payment otherwise than in the manner 
above stated. There was judgment against the defendants, and they 
have appealed. ^ ^ 

It does not appear to us that the court erred. It is not even alleged 
that any of the agents employ e<l by the plaintiff were authorised by him 
to receive payment in any thing else than the legal currency of the United 
States, nor that he had knowledge of any agreement made by any of 
them with the defendants in relation to the collection, of his claim, much 
less of any assent of his thereto. The defendants, therefore, cannot 
avail themselves of such an agreement against him.7— 1 Mart, N, 8.^ 
133 ; Ig ikfor^., 688. 

Judgment (zfirmed. 

An- attorney has a Hen upon a judgment in favor of his client and 
upon his client's papers, for his costs and disbursements. But such 
Hen will not be protected against pre-existing rights of third persons. 

Where the plaintiff, in his plea to a declaration in of&et, alleged that 
the debt in suit was assigned to an attorney, and that such attorney had 
a Hen thereon for costs, and the defendant, in his replication, traversed 
the allegation by alleging that there was no such lien or assignment to 
the defendant's knowledge, and it appeared that no notice of the Hen 
and assignment was 'necessary to protect the rights of the attorney. R 
UHU hddj that such traverse presented an immaterial issue. 

Duplicity in a plest cannot be taken advantage of on a general de- 
murrer. An assignment of a chose in action not negotiable, will not 
prevent the defendant from offsetting demands against the plaintiff of 
record which were mature and actionable previous tp the assignment.—- 
Walker v. Sargent, 14 Vermont Rep., 247. (1843.) 

Debt, upon a recognizance entered into by the defendant to the plain- 
tiff, at the September term of the County Court, 1834, conditioned that 
one John Wellraan, who then had a suit pending in said court, in hiB 
favor and against the present plaintiff, should pisosecute said suit to 
effect, &c. 

The defendant pleaded nulliel record, and also a declaration in offset 
in five counts, as follows : * 

First count. And for further plea in this behalf, in pursuance of the 
f^atute in such case made and provided, by way of offset to the plaintifTs 
claim, the defendant declares against the said Horatio in a plea of the 
case, for that whereas the said Horatio, at Manchester aforesaid, on the 
25th day of May, 1836, by his note under his hand of that date, for value 
received, promised the said Leonard to pay him the sum of twelve dol- 
laiB and fifty-six cents, one day after date, with interest. 

Second count. Also for that whereas the said Horatio, at Man- 
chester, on the 28th day of October, 1834, by his note under his hand of 
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that date, for Talue received^ promised the said Leonard to pay him. the 
Bum of^ninedollare and three cients oh demand. 

Third count. Also tor that, whereas the said Horatio, on the 17th 
day of November, lb35, at Manchester aforesaid, by his promissory note 
of that date, under hi§ hand, for value received, promised the said 
Leonard to pay him the sum of twelve dollars oh demand. 

Fourth count Alsp for that on or about the 2d day of April, 1834, 
one Silas Sutherland was indebted to the said Leonard in the sum of fifty 
dollars for divers services by the said Leonard before that time rendered 
for the said Silas, at his special instcmce and request, as a solicitor in 
chancery, in and about divers suits before that time instituted by the said 
Silas, and then pending befoi*e the court of chancery in the State of Ver* 
mont, for whicb the said Silas was then and there liable to pay to said 
Leonard, he the said Horatio, on or about the said 2d day of April, 18.^4, 
by his written agreement, undertook and promised the said Leonard to 
pay and account to him, the said Leonard, the amount of his, said Leon- 
ard's claim and demand so due and owing to him, the said Leonard, from 
the said Silas, as aforesaid, and then and there delivered the said written 
agreement to the saiid Leonard, whereby the said Horatio became then 
and there liable inlaw, to pay to the said Leonard the said' sum of nooney 
sD due and owing to the said Leonard from the said Silas, as aforesaid, 
and being so liable, in consideration thereof he, the said Horatio, then 
and there undertook and fajthfully promised to pay the said sum of mo* 
xiey to the said Leonard when he should be thereto afterwards re- 
quested. 

The fifUi count was for money had and received, money lent and ad- 
vanced, services and labor performed, and goods sold and delivered. 

This cEwe came before this court at the February term 1839, on a mo 
tion in arrest of judgment, and judgment was arrested ior the insuffi 
ciohcy of the fourth count 

The plaintiff pleaded to the declaration in offset ; that Serenus Swift, 
of Manchester, in said county of Bennington, is the legal owner of the 
said last mentioned demand specified in the said declaration, and has 
been ever since the existence of the same against him, the said defendant, 
and not the said Horatio Walker, that, at the time of the rendition of the 
said judgment specified and referred to in said declaration in favor of 
the said Walker against the said John Wellman, he had a legal lien and 
claim by readon of his prior services as an Attorney, and money advanced 
in the prosecution of the said suit in which the said judgment yrna so 
rottddred, as aforesaid, upon and more than the aimount of the sun^s there 

of as specified in the said declaration, to wit, the sum of dollars, 

u^j.^ cents, all which was well known and understood by the said 

defendant, and also, because that afber the rendition of the said judg- 
ment a!nd the issuing^of the execution thereupon against the said Well- 
man, to wit, on the 4th day of July, A. D. 1836, at Manchester, aforesaid, 
the said Walker, in consideration that he, the said Swift, had before 
fijgreed to apply and did then and there apply tlie sums of the said jude- 
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sei rices as an attorney, and the moneys which he bad so advanced in 
the prosecution of said suit, as aforesaid, did then and there endorse^ 
assign and transfer the said execution and the Sums therein specified 
and expressed, to him, the said Swift, as his own, of which the said de- 
fendant then and there bad due notice ; and the said Swift has, in con- 
eequence, and by reason of the premises, instituted and proseeuted this 
suit hitherto for his own use, benefit and advantage, in the name of the 
said Walker, and has no conusance of the said demands so pleaded in 
offset by said defendant, which is and has been ever hitherto also well 
known to the defendant, all which the plaintiff is ready to verify. 
Wherefore he prays judgment, &c. 

Replication, that the said Serenus Swift is not, and has not been, 
to the knowledge of the said Leonard, the owner of the said judgment 
in favor of said Horatio against the said JoKn WellniaU) from the time 
of the rendition theieof, nor is the said Serenus the owner, nor has he 
ever been the owner, within the knowledge of the said Leonard, of the 
said supposed recognizance against the said Leonard, nor had the said 
Serenus, to the knowledge or understanding of the said Le<mard, any 
legal lien or claim upon the said judo^ment in favor of said Horatio 
against the said John Wellraan, nor upon the said supposed recogni- 
zance against the said Leonard, by reason of the said Serenus* services 
as attorney, nor for moneys advanced in the prosecution of said suit 
against the said John, as set forth in the said Horatio's plea, nor did the 
said Horatio on the 4th day of July, 1836, nor at any other time within 
the knowledge of the said Leonard before the existence of said Leon- 
ard's claim in offset, or since, assign, endorse, or transfer the said exe- 
cution, or the sunjtf therein due, or the said recognizance to the said 
Serenus Swift, in manner and form as set forth, as in the said Horatio*fl 
plea to said Leonard's offset is alleged, and this the said Leonanl prays 
may be inquired of by the country. 

To this replioation the plaintiff "demurred, generally. 

The County Court overruled the demurrer. 

The fourth count in offset not being relied upon by the defendant, 
damages were assessed upon the other counts and a balance fbund due 
from the plaintiff to the defendant, and the judgment was rendered by 
the County Court in favor of the defendant. 

The plaintiff excepted to the decision and judgment of |he County 
Court. , 

J?. Isham, for plaintiff. 

The declaratifm in olivet is defective upon general demurrer, in die 
fdllowing particular^ : • 

I. Ir is not stated in either count tl\at the claims were due and pay- 
able before the commencement of the plaintiffs action.-^-^iifda^. on Wt* 
o^35,4L 

The traverse is bad, presenting an immaterial iaiue. « 

3 
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On the merits of the case, we find the ibllowing facts admitted oy 
the general demurrer, viz: The amount of the judgment for costs; 
that Swift was the attorney, and that the judgment and recognizance 
belong to him by transfer and lien as such attorney, and that his title 
and lien to the same extent to the amount of the judgment. But de- 
fendant seeks to avoid such lien by stating that the facts were not within 
his, the defendant's knowledge. 

The question then is, will the court protect such lien and title of the 
• attorney, against the offsets which are pleaded ] That they will thus 
protect the lien ; see ManL on set-off ^ ^PP* 12, 13, 14, 9 Mitckel v. Oldfield, 
4 T. JR., 163. Randall v. Fvller, 6 T. jR., 466. Glaister v. Hener, 8 T.- 
R., 69. 4 Corven R,, 416. 4 Paige K, 047. 6 Mod,, 462. 

Our courts have decided that the lien of an attorney exists, — the 
protection of this lien necessarily follows. 2 Ark, R., 1 66. 

The question whether the lien of an attorney extends to the recogni- 
zance does not arise in this, case, as the existence of the lien thereon, 
and to the amount of the judgment is admitted by the demurrer and 
pleadings; notice becomes material only when protection is sought 
against subsequent payment made by the defendant to the plaintiff. 

Sargent if Miner for defendant. 

The first question seems to be on the demurrer taken by the plaintiff 
to the defendant's declaration in offset, and here the defendant insists 
that the question is no longer open. The whole declaration was passed 
upon in this court, February term, 1S39. 11 Vt. R., 329. 

Next in order is the plaintiff's multifarious plea to the declaration, 
claiming that this recognizance belongs to Serenus Swift first, by a pre- 
tended lien for attorney fees, in a suit where the present defendant was 
not a party,, and, secondly, by a supposed assignment. These issties were 
found Jbr the defendant on the former trial. 11 Vt, J?., 329, before cited. 

This plea, we insist, is bad, for it undertakes, informally, to tender 
several issues. Equitable liens of attoniey-s and assignees are always 
subject to the higher equity of offset. ' 2 Kent's Com,, 641. 

Next follows the defendant's replication, traversing, in detail, these 
new facts. To this traverse the. plaintiff has waived his issue and now 
demurs generally. 

Upon the general principle of pleading, which runs through all the 
books ; if our traverse deny any one material fact alleged by the plaintiff. 
It is good pleading, however informal, unless demurred to sjiecially, 
Gould's: "Pleadings^ 463. But further a defective traverse (if this be so,) 
can in no case be reached by a geneiol demurrer. 1 Chit. P/., 4H2, top 
page. 5 Com, Dig , 464, pleader F. 22. 1 Saund,, 207, note 5 ; lb. 22, 
note 2; lb. 14, note 2. The only ground on which courts of law evei 
iMterfere to protect the lien of third persons, is that equity requires it. 
This case admits no such reason to exist, and if such equity did exist, it 
must yield to the higher legal and equitable, right of offset. 2 Kent's 
Com., 641. Vaughn v. Davies, 2 H. BL, 440. 6 Johns Ch. R,, 317. 12 
Wendell, 261. 8 Johns R,^ 3«i7. 12 M%ss, R., 195. 
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The opinion of tlie court was delivered by 

RoYCE, J. — By the decision made in this cause, at a former terip, it 
was undoubtedly intended to establish the sufficiency of the defendant's 
declaration in offset, except as to the count relating to the debt of South- 
erland. That count was adjudged insufficient. 1 1* VL 22., 327. Treat- 
ing the law of the case as settled thus far, the plaintiffs plea to that de- 
claration, and the defendant's replication, are to be considered under the 
present demurrer. The plea will be taken to have properly set forth a 
lien in favor of Swift, to the amount of the plaintiffs judgment against 
Wellman, with notice thereof to the defendant coeval with that judg- 
ment; and likewise to have alleged a valid assignment of the execution 
to Swift, in July, 1836, with notice to the defendant ; the replication pro- 
fessing to traverse the plea, contains no direct denial of the lien or as- 
signment. It merely says there was no such lien or assignment to the 
dejfendafU's knowledge. Now the only effect of notice to the defendant 
would be to deprive him of the benefit of any after payment to Walker in 
the one case, and to prevent the offset of demands subsequently c'^ccruing 
against him on the other. But upon the defendant's declaration, he does 
not appear to seek the application of any such payment, nor the offset ot 
such demand. The fact of notice being therefore unimportant, the re- 
plication has only proffered an immaterial issue, since it virtually admits 
both the lien and assignment. 

It remains to consider the sufficiency of the plea as a defence to the 
declaration in offset. If it is objectionable for duplicity, that defect is not 
to be noticed upon this general demurrer. The question has not been 
made, whether an assignment of the execution would carry with it the 
collateral security of the defendant's recognizance; nor whether an at^ 
tomey's lien upon a judgment, and the papers of his client would entitle 
him, in a court of law, to the benefit of such |i security And since the 
defendant has not seen fit to contest the point, we shall assume, for the 
presoDt occasion, that each would regularly have that effect. As the 
assignment in this instance has not transferred theJegal right of action, 
like the endorsement of negotiable paper, it obviously cannot preclude 
the defendant from offsetting mutual demands against Walker, the plain- 
tiff of record, which were mature and actionable previous to the assign- 
ment. And as such appears to be the character of the several demands 
claimed in offset, the assignment can avail nothing as matter of defence. 
' The existence of an attorney's lien for liis costs ^nd disbursements, 
upon a judgment received in favor of his client, as also upon the pro- 
ceeds of such judgment, and on papers in his hands^ belonging to the 
client, has been always recognized in this State since the decision cited 
from the 2 Aikens, But the court have not before, to my knowledge, 
had occasion to consider whether sucli a lien should be protected against 
pre-existing interests of third persons. It is well known that the Court 
of King's Bench and Common Pleas, in England, for a long period 
piior to IS32, differed in opinion and practice upon this subject ; the 
former uniformly holding the attorney's lien to be paramount to any 
right of set-off* whiib; the latter as steadily and firmly held it subject fo 
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that right. The Court of Chancery liiclined to the course of tho.Cpwi- 
mon Pleas. This would seem to be the prevailing practice ip New 
York.— 15 Johns R.j 405; 2 Kent's C, 641. And I infer it to be th^ 
present doctrine in Connecticut, notwithstanding what is said in I Itv* 
Dig., 538. In BMtnrdl v. Huntington, 5 Day, 163, Trumbull, J., 8ays» 
in giving the opinion of the court : " But an attorney has no lien upon a 
judgment obtained in favor of his client, which can vary or affect the 
rights of a stranger. It is also said by the court, in Gageret al. v. Wat- 
son^ 11 Conn, R., 168, that the attorney's lien upon judgment is subject 
to the equitable claims of the parties in the cause, as well as to the 
rights of third persons, which cannot be varied or affected by such lien." 
This is cited and confirmed by the court in Andrews v. Morse, 12 Conn. 
R., 444. 

It may be remarked, that in most of the cases where the oi&et has 
been allowed, the question was raised upon motion addressed to the 
equitable discretion of the court, and in many, the claim sought to be 
offset had arisen during the progress of the principal suit; whereas, in 
this case, the defendant's demands were antecedent to any vested lien of 
Swift, and the offset is claimed upon a regular and seasonable declara- 
tion, filed and prosecuted in stnct conformity to the statute. We are 
not required, therefore, in adopting the principle of those cases, to 
go the length to which some of them were carried. It is enough to say, 
that we recognize nothing in this j)articular species of lien, which ought, 
in a case like this, to be interposed against a salutary provision of statute 
law. We think it clear that the lien here asserted should be held subor- 
dinate to the defendant's right of ofiset. 

Judgment affirmed, 

ATTORNEY AND COUNSEL. 

The attorney of the plaintiff has power under bis general warrant 
to direct the sheriff as to the time and manner of enforcing the execu- 
tion.— C<w«/«^ V. Southland, 3 Hill, 552. (1843.) 

BAIL. 

It is a good defence to a writ of scire facias against bail, that the pnn- 
cipal, after they become his bail, was convicted of a crime, and is imprison- 
ea on sentence. In such case, the bail need not bring the principal into 
court, on habeas co^rpus, to be surrendered, but they will be discharged on 
motion.— ^ay v. Wright, 6 Metcalfs Rep., p. 380. (1844.) 

BAILMENT. 

1 A written instrument, acknowledging the receipt of a quanity of 
wheat " in «tore,'' imports a bailment and not a sale. — Goodvear r. Ogden 
^ Pearl, 4 Hill, i04. '1843.> 
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' A memorandum, acknowledging the receipt of a quantity of grain ''on 

freight,^' imports a bailment, and not a sale. But the memorandum may 
be shown to mean a sale, by evidence of usage among dealers in grain. 
Such evidence, however, must be so full and explicit as to leave no doubt 
of the existence, extent, and meaning of the usage, and that the parties con* 
tracted in reference to it. — Dawson v. Kittle, 4 Hill, Rep,, p. 107, (1843,) 

BANK. 

The declarations of a cashier of a bank of his knowledge, that certain 
stock, which stood upon the books of the bank in the name of a certain in* 
dividual, was a trust fund, invested for the benefit of others, may be given 
in evidence, under certain circumstances, to charge the bank with a knOw- 
ledg€| of the fact. — Harrisburg Bank v. Tykr, 3 WaU s and Sergeanfi 
R, p. 373. (1843.) 

BANKS. 

When there have been, for several years, mutual and extensive dealir^ 
between ^two banks, and an account current kept between them, in which 
they mutually credited each other with the proceeds of all paper remitted fox 
colfection, when received, and charged all costs of protests, postage, &c. ; ac* 
counts regularly transmitted from the one to the other, and settled upon these 
principles ; and upon the face of the papers transmitted, it always appeared to 
be the property of the respect ve banfe, and to be remitted by each of them 
upon its own account ; there is a lien for a general balance of account 
upon the paper thus transmitted, no matter who may be its real owner. — 
Bank of the Metropolis v. New England Bank, 1 Howard^s U, S, Rep^ 
234. (1843.) 

BANKS AND BANKING ASSOCIATIONS. 

A negotiable draft or bill of exchange, in the ordinary form, though 
issued by an association organized under the general banking law, with- 
out the sanction of the Comptroller, will bind the association as in favor of 
a bona fide endorsee, and this notwithstanding it be signed by the cashier 
only. Otherwise, however, £is between the association and one not occu- 
pying the position of a bona fide holder, if it appear that the draft or bill 
was issued by way of loan, or for tlie purpose of being put in circulation 
as money. — Safford v. Wyckoff, President of the Farmer* s Bank of Sene- 
ca County, 4 HUl, Rep,, p. 442. (1843.) 

m 

BANK BILLS. 

When a, note is sued upon which was pay^able to, and discounted by, ft 
hank, it is incompetent for the purpose of aiminishinff the amount of the re- 
covery, to show that the bills of the bank were at a depreciation when the 
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note matored ; the bank is entitled to recover the full amount of the note. 
Had the defendant held the bills of the bank, and offered them as a set-o^ 
the bank, notwithstanding the debt had been assigned, might perhaps have 
been compelled to receive them. — Commercial and RaU Road Bank ▼. 
AthertoTtj 2 Smede s and Marshall's JR., p. 641. (1844.) 

This cause was tried in Warren Circuit Court. The Commercial and 
Rail Road Bank, suing for the use of William W. Frazier, Thomas E. Ro- 
bins, and William S. Bodley, trustees thereof, sued George F. A. Atherton, 
upon a promissory note made by him, for forty thousand dollars, payable 
to the bank* Atherton plead non assumpsit, payment, and set-off. 

On the trial of the cause, the defendant introduced a witness who prbved 
that on the day the note sued on matured, the bank notes or bills of the plain- 
tiffs were worth about sixty or sixty-five cents on the dollar, for specie or its 
equivalent. The counsel for the bank objected to the introduction of this 
proof, but the court overruled their objection. This was all the testimony 
offered by the defendaflt. 

The defendant asked the court to instruct the jury, '< that in finding for 
the plaintiffs on the note sued on, they must assess the damages calculated at 
the value of the notes, commonly called bank notes, of the said Commercial 
and Rail Road Bank, in specie or its equivalent, at the time the note sued 
on became due." The court gave this instruction, and . the plaintifi 
excq)ted. 

The plaintiffs, by their counsel, then asked the court to instruct the jury, 
^* that if they found a verdict for the plaintiff, no evidence having been of- 
fered by the defendant, and no proof made by him of payment of the note 
sued on, or any part thereof, or of any off-set, that they must assess the da- 
mages of the plaintiff at the full amount of the note sued on, with legal in* 
terest from the time it became due /* which instruction the court refused to 
give, and the plaintiffs again excepted. The plaintiffs moved for a new 
trial, which was refused, and the case brought here for revision. 

The errors assigned here, are the illegal introduction of the testimony 
below, the refusal to give the instructions asked ibr by the plaintifis, and 
the giving the instructions asked for by the defendants. 

W. S. Bodley, for the plaintiffs in error. George S. and J. S. Yergei, 
for defendants in error. Mr. Justice Clayton delivered the opinion of the 
court. 

This is an action of assumpsit, ^Drought by the plaintiff in error, against 
the defendant, upon a promissory note for some $40,000, due twelve months 
afler date. The error complained of, grows out of an exception to the ad- 
Viission of certain testimony in the court below ; and the charge of the 
court, in reference to the point arising upon that testimony. The evidence 
objected to, but received by the court, was, that at the time of the maturity 
of the note the bills of the bank were worth only sixty or sixty-five cents in 
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the doUiur. No other defence was ofiered, axxd«no other proof introduced! 
The court, afler adn^itting the testimony, charged the jury, '' that in finding 
for the plaintifis on the note sued on, they must assess the damages calcu* 
lated at the value of the bank bills of said bank, in specie or its eauivalent, 
at the time the note sued on became dueJ' A verdict was founa for the 
plaintiff, in accordance with this charge, and the case is brought to this 
court to correct the alleged error. 

It is not eas]f to perceive any principle on which this case can rest. If 
the i^ote were one which had been discounted by the bank, in paper depre- 
ciated fit the time of such discount, or if there had been a tender of the 
bills of the bank when the note sued on fell due. then there would be room 
to contend that the defendant was not bound to pay more than the value 
of the deprecfated paper. But, surely, the depreciation of the paper of the 
bank at the maturity of the note, was no leason that the defendant should 
not pay the full amount of his debt, any more • than the poverty of any 
other plaintiff should prevent the recovery of his just dues. Had the bills 
been offered as a set-off, the bank, notwithstanding the assignment, might 
perhaps have been compelled to receive them ; but there could be no jus* 
tice in making it receive less than the full amount Under certain circum* 
stances, the assignees would stand in the same situation with the bank ; 
whether those circumstances exist in this case, we have no means of de* 
termini ng. But whether they occupy that relation to the defendant or not, 
we can see no reason, in the present attitude of the case, to compel them 
to receive less than the amount called for by the note. 

In any aspect of the cause, the charge was erroneous, and the admis* 
sion of the testimony improper, and the judgment must be reversed, and a 
new trial awarded. 

BANKING HOURS. 

A note, pa3rable at a bank having regular busmess hours, must as a 
general rule, be presented for payment within those hours. Still, there 
aie exceptions to this general rule, and it is the duty of the court instruct- 
ing the jury as to the general rule, to explain to them the exceptions. 

The notary went to the bank upon the proper day, immediately af- 
ter the close of banking hours, presented the note, and demanded pay 
ment of the cashier, who replied, *' that the note would not be paid, and 
that no funds were deposited in the bank for that purpose. ** Held to be a 
sufficient demand. The case of the Commercial and Rail Road Bank of 
Yicksburg v. Hamor, tt. cU, cited and confirmed. Parties to a note, made 
pajrable at a bank, are bound by the established customs of the bank.— 
Cohen v. Hunty 2 Smede$a7id MarshaWs 12., p. 227. (1844.) 

BARRATRY. 

Barratry is an offence which can only be committed against the cwn- 
ftrt of the vessel, and is not covered by the ordinary provisions of a policy 
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ofihSQinnce.-^Naieh€z hut, €&, v. Stuhtcfn, Buekntr^ Co.^ 2 Smedt $ niA 
MarshalPs R., p. 340. (1844;) 

BILL OF DISCOVERY. 

A defendant in a suit at law, can be compelled, through a discovery 
bill, to answer, even though the discovery may be fatal to the defence he 
sets u^.—Lane v. StehbinSy 3 EdwariTs Ch.R., 480. (Ii43.) 

BILLS OF EXCHANGE AND PROMISSOKY NOTES. 

Where the maker of a note procured a third person to become his 
surety by an endorsement thereon in these words — " I guaranty the collec- 
tion of the within note ;" held that the guarantee was void within the 
statute of frauds for not expressing a consideration. 

Otherwise, if it had been a guaranty of payment^ for that imports a consi- 
deration. Hunt and others v. Brown^ 5 Hilly JR., p. 145. (1844). 

Assumpsit, tried before Kent, C. Judge, at the New York circuit, in 
February, 1842. The plaintifis sought to recover upon the defendant's 
guaranty of a note as follows : — ^^ $287,10. Six months after date I promise 
to pay to the order of John Bagley, two hundred eighty-seven iV© dollars, 
at the Lockport Bank, for value rec'd. Lockport, March 20, 1837. 
(Signed) R. G. Lewis"— (Endorsed) « J. Bagley. Pay Thomas Hunt 
& Co., H. Thomas.'' Then followed the defendant's undertaking which 
was thus :-— " I guaranty the collection of the within note. (Signed) Wm, 
a Brown'' 

The plaintiffs had commenced a suit upon a note which they held 
against Lewis (the mUker of the above note) and a third person. Lewis 
applied to the plaintiff's attorney for six months further time, and offered to 
give Bagley, Thomas and the defendant as- sureties on a new note. The 
attorney assented to the proposition. Within a few days afterwards, Lewis 
brought the note now in suit, but without the guaranty of the defendant, 
and for that reason the attorney declined receiving the note. Lewis then 
went away, and soon after returned with the defendant's guaranty on the 
note. The attorney thereupon received the new note, gave up the old one, 
and discontinued the suit. The defendant was not present when any part 
of the business was transacted between Lewis and the attorney, and, as fai 
as appeared,' he knew nothing about the matter, and had no consideration 
for his guaranty. The plaintiffs had sued the maker and endorsers of the 
note, and proceeded to judgment and execution, but nothing could be col- 
: looted from ihem. 

The defendant insisted that the contract was void under the statute of 
frauds, betamse no consideration was* expressed in the guaranty. The 
judge overruled the objection, and decided that the plaintiffs were entitled to a 
verdict. Verdict for the plaintifl^. The! defendant now moved for a new 
trial on a bill of exceptions. 

'G. R, Barker J (attorney general,) for the defendant, cited Parker y. 
WUson,{\5 Hend. 343.) Douglass v. Howlandy (24 Hend. 35 ;) ff^ihrup 
Y. Jackson aS Hend. 85.) 
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p. il.O<wirey,forthc|rfaintifli, cited Wain v. Walters, (5 East. 10;) 
Sears v. Brink, (3 /flA». jR«/?. 214 ;) Leonard v. Vredenburgh, (8 irf. 29 ;) 
Bai/ey v. Freeman^ (11 ii. 221 ;) Wheelwright v. Moore, (1 ifd/Z'j Jfeep. 
201 ])Parker v. Wilson, { 15 ifuTki, 343 ;) T^a/soTi's exV*. v. M'Laren, (19 
i(i. 557, 26 tc^. 425, /Sf. C, in error ;) Oakley v. Boorman ^ Johnston, (26 id, 
588 ;) Douglass v. Howland, (24 ti. 36 ;) Parker v. Bradley, (2 Hi//, 
584;) P«rX;* v. Brinkerhoff, {id. 663.) 

JBy ^Ae Cottr/, Br(Jnson, J. This is a collateral undertaking by the 
defendant as a surety to pay the debt of Lewis, and no consideration is ex- 
pressed in, or can be inferred from the written agreement. The promise 
is clearly void within the statute of frauds. If it had been a guaranty of 
paymerU, the case would have fallen within the decision in Manrow v. Dur- 
ham^{Z HilL 584.) and the contract would have been upheld on the 
ground that it was a promissory note, which imports a consideration. But 
this is a guaranty of collection, and I am not aware that such an underta- 
king has ever been deemed a promissory note. The judge has reviewed 
his decision at the circuit and ordered a new trial, in which we think 
he was quite right. New trial granted. ' 

A notarial protest of a promissory note, and certilScate of notices, pur- 
porting to have been made by a notary in Louisiana, verified by his affi- 
davit, taken without notice, cannot be read as evidence upon the trial of a 
cause in this state. — White v. Englehard, 2 Smedes and MarshaWs R, p. 
38.(1844.) 

If a bill of exchange is perfectly plain and explicit on its face, nothing 
that the parties said, at the time of making it, can change its character. 
^Luff. V. Pope, 5 HUl, 413. (1844,) 

A note made payable to the order of a fictitious person, and negotiated 
by the maker, may be treated as a note payable to J^earer, — Plete v. Jt^jir 
son, 3. HUl, 112.(1843.) 

Will an action lie against drawers and endorsers in the name of the 
acceptor ? 

It will not, unless he has accepted and paid for the accommodation of 
the drawers ; and then he recovers the amount in an action for money paid 
to their use.—SuydamY. Westfall, 4 Hill, 2l\. Wing y. Terry, b Hill. 
160. (1844.) 

By the general law-merchant, no protest is required to be made upon 
the dishonour of any promissory note, but it is exclusively confined to fo- 
reign bills of exchange. Neither is it a necessary part of the official duty 
of a notary to give notice to an endorser of the dishonour of a promissory 
note. But a state ' law, or general usage, may overrule the general law- 
merchant in these respects. Where a^protest is necessary, it is not indis- 
pensable that it should be made by a person who is in fact a nottiry.— 
Bmke v. MKay, 2 Hmard's U. S R. p. 66. (1844.) 
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A letter of credit , conferring an absolute authority to draw bills, is as 
unconditional promise to accept — The Ulster Co» Bank v. M^FarlcMj 5 
HiU, p. 432. (1844.) 

Presentment must be made to each of several joint makers of a note 
who are partners.— PTiZ/w v. Green, 5 Hill, 232. (1844.) 

Payment of a bill or note cannot be demanded on the fourth of July, 
80 IS to charge the drawers or endorser. — Ransom v. Mack, 2 Hill, 587 ; 
iiheldon V. Benhan,, 4 HUl, 129. (1843.) 

It is no defence to the acceptor of a bill of exchange, that the holder 
has since received another bill from the drawer, payable at a subsequent 
date, for a part of the amount, and given time to him for the balance, though 
the bill was accepted for the accommodation of the drawer, and that was • 
known to the holder when he received the bill. Nor would a formal re- 
lease of the drawer, without payment or satisfaction, be a defence in such 
cnse.— White y, Hopkins, 3 Watts and Sergeant's R., p. 99. (1843.) 

In an action by the holder against the endorser of a negotiable note, the 
maker is an incompetent witness, both on the ground of interest and 
general policy. — Davenport v. Freeman. 3 Watts and Sergeanfs R, d., 
567; (1843.) 

Can service of notice of protest be made through the mail, where the 
party giving it, and the one to whom it is sent reside in the same village ? 

It cannot. — Sheldon v. Btnham, 4 Hill, 129 ; Ransom v. Mack, 2 Hill^ 
587 ; The Cayuga County Bank v. Bennet, 5 Hill, 236. (1844.) 

The question whether due diligence was used to ascertain the residence 
of endorser (where notice of protest has been directed to a wrOng place) 
belongs to the court ^s a matter of law, and not to the jury, provided there 
be no dispute about the fects. — Spencer v. The Bank of Salina, 3 JHi//, 
520. (1843.) 

A waiver of notice by endorser, must be made understandingly, or his 
acts must be such as to mislead the holder, by inducing* him to believe that 
a waiver was intended. — The Cayuga Co, Batik v. DUl, 5 Uill, 403. (1844.) 

He who signs a bill or note in blank, and delivers it to another, makes 
that other his agent, and authorizes him to fill it up with an indefinite 
amount. A note signed in blank and delivered to another is a letter of 
credit, unlimited as to amount. If an agent, in filling up a blank note, ex- 
ceeds' his authority, and th^ third person receives the note with a knowledge 
that the authority was limited, and has been transcended, the note will 2iot 
be void in toto, but only for the excess beyond the sum which was author- 
ized. The act of an agent who exceeds his authority, is binding upon his 
principal to the extent of his authority, but is void for the residue. 

A. signs a note, blank as to am")unt, as surety for B., and authorizes E» 
to fill the blank with the amount of B.'s intended purchase from C, provided 
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it does not exceed a certain sum. B. makes a purchase, and fills up the 
blank in the note with the amount of his own purchase and of D.'s pur- 
chase also. B. and D.'s purchases combined being* within the limit nxeil 
by A., C. having full knowledge of the nature and extent of B.'s authority. 
Held, that as to A. there was a failure of consideration of the note to the 
extent of D.'s purchasf only j and that these facts create no presumption of 
fraud on the jMirt of G. to prevent his recovery against A., as to the extent 
of B.'s purchase. — Johnson v. Blasdale 4* Grubbs, 1 Smedes and Mar* 
shalPsRep.y^. 17. (1844.) 

Where a promissory note is handed to a person to get discounted, and 
he applies it towards payment of a pre-existing debt of his own, the party 
taking it cannot retain the note against the owner, although he was igno* 
rant of the way it was obtained, and received it as a consideration for for- 
bearance. — Francia and others, v. Joseph and others, 3 Edward! sCh. Rep,. 
p. 182. (1843.) 

Bill to recover the possession of a promissory note for seventeen hun- 
dred and eighty-three dollars and sixty-two cents, made by John Mel & 
Co., in favor of the complainants, and which, as the bill ah^jged', the com- 
plainants had placed in the hands of one Walter M. Oddie, as their agent 
and broker, to get discounted. Also, the bill showed that Oddie, being 
indebted to the defendants, Joseph L. Joseph & Co., in about the sum of 
two thousand dollars, delivered the said promissory note to the latter, as 
collateral security for the payment of the money so due by him to' them. 
And there was a charge that the defendants never had paid or advanced any " 
moneys on account of it. Prayer, that the promissory note should be given 
up, if negotiated, or/moneys received thereon, then that the amount might 
be made good to the complainants. The defendants, in their answer, set 
forth that Oddie received of them certain notes of the bank of the United 
States, and promised to give his check for them to the amount of two thou- 
sand dollars. That the check which he gave was dishonored; and on 
pressing him for payment, he gave them three several promissory notes, one 
of which was the note in question, as security, upon the understanding that 
they should forbear, and not urge immediate payment ; that when they 
accepted of this proposition, the said Oddie endorsed the said promissory 
note in blank (with the other notes) and delivered them ^ these defendants, 
at which time they gave up a promissory note made by Silas' E. B-jrrows, 
that Oddie had deposited with them That they took them in good faith, 
and without any knowledge, suspicion or notice whatever of the complain- 
ants having any right, claim or interest whatever, in this particular note, 
or in any part of it ; and the first knowledge they had was from the bill. 
They insisted that the complainants were not entitled to the aid of the court 
to extricate them from any disappointments which they might have brought 
upon themselves by reason of having substituted the said Oddie in » their - 
place, and furnished him with negotiable paper to pass oif as his property, 
upon third persons, having no knowledge or suspicion of the latent interest 
of the complainants. They admitted that they had not paid or advanced to 
Oddie, or to any other person for him, any money whatever on account of 



the Aald promissory aota It appeared that the (k>mpIaiQants had taken from 
Oddie a judgment by confeseion for his general indebtedness lot them ; but 
Jiow &r the amount of this identical note was embraced did not appear. 

The cause came up in pleadings and proofs. 
Mr. Tucker, for the complainant. ^ 

Mr. Cutting, for the defendants. 

The Vice Chancellor : — By deliverinff the note of Mel & Go. to Oddie, 
the complainants did not part with the right of property in the note. It was 
still their note in Od^ae's hands, until he parted' with it for the purpose and 
in the way for which it was entrusted to him, namely, that of procuring it 
to be discounted for the complainants' use. Any other disposition or appro- 
priation which Oddie might make of the note was a breach of trust on his 
part, and a fraud on the compkinants. . 

The proofs clearly show that the note was delivered to Oddie for the spe- 
cific purpose of procuring it to be discounted and of bringing the money to 
the complainants, and he had no right or authority, therefore, to appropriate 
it to himself, or to pledge or hypothecate it for his own debt or purposes 
It satisfactorily appears also, that Oddie did hypothecate it with the defen- 
dants as collateral security for a pre-existing debt for two thousand dollars, 
which he owed to them. This was the only consideration on which the 
transfer and delivery of the note to the defendants took place. The latter 
made no fresh advances, nor did they part with any goods or other things 
of value on the strength and credit of the note at the time of receiving it. 
Hence, they are not bona fide holders of this note as if received in the course 
of trade or business for valuable consideration within the rule established 
in Bay v. Coddington^ 20 J. i?., 637, and followed in the subsequent cases, 
{Wardell V. Howell^ 9 Wend., 170; Rosa v. Brotherton, 10 Wend. 85; 
and Smith v. Van Loan, 16 Wend. 659.) True, the defendants say they 
granted forbearance or time to Oddie for the payment of two thousand 
dollars, and were diverted from the immediate pursuit of their remedy 
against him, which they would have taken if they had not got hold of this 
note, or if they had received notice from the complainants that the note 
belonged to them. But this is not enough to give them a right to hold it 
In War dell v. HoweU it was expressly held that such circumstances did not 
constitute that valuable consideration which the policy of the law requires, 
in order to give ttte holder a title against him who has been defrauded out 
of the bill or note. So, I think the circumstance of their Returning to Oddie 
the Burrow's note is not enough. It was not paying a present value as a 
consideratign for the note of Mel & Co. They gave up the one note be- 
cause they deemed the other two which they received sufficient security 
,fpr their debt. 

Again, the taking a judgment by confession against Oddie in favor of 
the complainants at the time of his failure is refied^on. But it does not 
appear that the amount of the note in question was included in the judgment, 
:6r that the complainants have thereby obtained any satisfaction for it. This 
objection therefore is of no avail. Decree that tne defendants deliver up 
ithe note with costs, to the complainants, to be taxed. 
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A. ^ve his note to B. for money lent, at the same time endoismg and deli« 
rering to the latter, as collateral security, the note of G. for a sam exceeding 
the loan. When C.*s note became due, it was protested for non-payment, 
and notice given to A. ; but it was subsequently delivered up to C. on hia 
paying part thereof, and executing to B. a new note for the balance, payable 
at a future day. Held, that B. thereby made the first note of C. his own, 
and was answerable to A. for the difierence between the amount of it and 
ihe sum loaned. — Nixsen v. Lyell and Johnson — 5 ITill R, p. 466, (1844.) 
Southwick V. Saxy^ Wend., 122; {Chitty on Bills, 441, 2 ed.of'Z9.) 

The holder of an accepted draft for a sum payable in the notes of a par« 
ticular bank, protested at maturity, will be entitled to recover the value of 
the notes at the date of the protest. A subsequent tender of the amount in 
the notes of the bank, they havi»g depreciated in the meantime, will not 
entitle the defendant to settle the debt, at the value of the notes at the date 
of the tender. — ^Joseph W. Meeks, v. Joseph E. Davis. Robinson^ s La. 
R,,vol. 3., p. 326. (1843.). 

Appeal from the Commercial court of New-Orleans. 

Watts, J. — This was an action against qne of the acceptors, by the 
payee of a bill, for $434 25, payable ^^ in funds equivalent to Mississippi 
Union Bank jxjst notes," protested at maturity, on the 3d June, 1839. The 
defendant averred that he had always been ready to pay the bill, and that 
he had actually tendered the amount to the agent of the plaintiff! On the 
trial,* Nicholson testified, that he had presented the bill to the defencjant, oo 
the 29th December, 1840, and demanded payment ; thai the latter offered 
him Mississippi Union post notes, dollar for dollar ; and that these notes 
were then at a discount at from 60 to 70 per cent. Witness did not know 
the value of these notes on the 3d of June, 1839, but had seen from an entry 
in the books of certain brokers that they had sold them, on the 8th of Au- 
gust, 1839, at a discount of seven per cent Grant, a broker, testified^ that 
he had sold the notes in Mississippi, about the middle of May, 1839, at ^ 
per cent discount ; that they had been sold in New Orleans, on the 20th of 
that month, at from ^ve to eight per cent ; and that in December, 1840, they 
were at a discount of thirty or forty per cent. Egerton, another broker, 
deposed, that in May and June, 1839, the notes were sold at from five to ten 
per cent discount There was a judgment for the full amount of the bill, 
with interest and costs of protest, in specie ; and the defendant has appealed. 
Emerson for the plaintiff! The value of the notes at the maturity of the 
draft is the standard by which to fix the amount due. Civ, Code, art, 2148. 

Preston for the appellant. 

Martin, J. — The petition states, that the plaintifli' being the holder of an 
order or bill, by which the defendant was required to pay the sum of 
9434 25, in funds equivalent to Mississippi Union Bank post notes, the 
latter accepted the same. At the maturity of the bill, which was payable, 
one day after sight, at the Commercial and Rail Road Bank of Vicksburg, 
the plamtiff" presented it there for payment, which, not being made, it wa» 
duly protested. The answer admits the defendant's liability to pay the amount 
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Stated on the lace of the bill, and avers ^is constant readiness to do sa 

The plaintiff had judgment for the amount of the bill, interest and cost^and the 
defendant has appealed. The bill was accepted on the 30th of May, 1839, and 
protested on the 3d day of the following month. On the back of it is an en- 
dorsement, dated December 29lh, 1 840, which states, that, on that day, John 
L. Nicholson presented the bill to the defendant, who tendered him the 
amount of principal and interest in Mississippi Union Bank post notes, an- 
sweiiOg the description of those, named in the drafl, which was refused 
Nicholson deposed according to what he had written on tlie back of the bill ; 
and, farther, that the defendant offered him a J500 Union post note, and 
requested him to take thereout the amount of the bill. The defendant offered 
Union post notes, dollar for dollar, which were at the time at a discount of 
from sixty to seventy per cent. Defendant gave evidence of the value of the 
Mississippi Union Bank post notes on the day of the protest ; and the judg- 
ment is for the value of the amount of the bill on that day. The defendant's 
counsel has contended that the court erred, and that the judgmtnt ought to 
have been for the value of the notes on the day on which the first application 
for payment was made to him. He contends that the document sued upon 
is not a bill of exchange, it being of the essence of such a bill that it should 
be payable in money, and not in anything else ; and that it is a contract for 
the delivery of a specific article, for the non-delivery of which no damages 
can be claimed from him, unless he has legally been put in mora, before the 
institution of the suit. The plaintiff's counsel has replied, that a protest by 
a notary public is one of the modes pointed out by the Civil Code, art. 1 905, 
for putting the debtor in mora. The protest in the present^ase has beep 
admitted in evidence, without opposition on the part of the defendant The 
judge, therefore, did not err in giving judgment for the plaintiff 
Judgment affirmed* 

An endorsee of a promissory note may maintain an action of debt against 
an endorser, though the defendant is not the plaintiff's immediate endorser. 
—The Onondaga Couniff Bank v. Bates, 3 Hill, 63. (1843.) 

If the holder of a joint and several note sues all the makers m one action, 
without naming other parties, he is not at liberty to sever and take judgment^ 
against one. — Platner v. Johnston, 3 Hill^ 476 ; Miller v. McCaeg, 4 
jffi//, 35,(1843.) 

BOND. 

A Bond, given in pursuance of an agreement to compound a felony, 
although for a valid debt, is void. — The Steuben Co. Bank v. Matthew»on, 
5 Hi/Z, 249.(1844.) 

. BOND-SHERIFPS. 

Where a Sheriff absconds with money in his possession, collected on 
execution, having previously made a tender to the party entitled, who refused 
tp receive it, such tender and defence is no defence to the Sheriff's securitie? 
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in a suit upon his official bond. The Statk op Ohio for the use of Na- 
thaniel Haines, vs. Charles F. Alden*s Securities. — Ohio JB. wd. 12, p. 
59. (1S44.) 

This was a motion for a New Trial from Morgan County. Suit was 
brought upon the offidal bond of Charles F. Alden, Sheriff of Morgan 
county, to recover money collected 'by him on execution in favor of Na- 
thaniel Haines. Process was served upon the securities alone, being re* 
turned, "not found,** as to Alden. 

To the plea of non est factum^ was appended a notice, " that the defend- 
ants will give in evidence, and insist, that before the con&mericement of this 
suit, to wit : on the Ist day of January, 1841, at said county, the said C.F. 
Alden tendered, and offered to pay to the said Haines, the said sum of 
money to which he, the said Haines, was entitled, under the proceedings set 
forth in the declaration, which the said Haines, then and there, refused to 
receive, but left the same volwitarily in the hands of said Alden, as his 
bailee ; and that afterwards, to wit : on the 1st day of April, 1841, the said 
Alden absconded, without the privity, knowledge, or consent of the de- 
fendants." 

A trial being had, and verdict,-under the direction of the court, for the 
plaintiSj the defendants moved for a new trial, ^^ for the reason that the court 
erred in charging the jury that if it were found tkat Alden tendered to ELiines 
the amount to which lie was entitled under the proceedings mentioned in 
the declaration, ana Haines refused to receive it,, such facts would not const!- 
tute any defence to the present action." 

Goddard and Converse^ in support of the motion. 

It is well settled that any thing done by the creditor, prejudicial to the 
sureties, discharged them from further liability. Why will not this rulo 
discharge the sureties in the present case 1 The sheriff offers the money 
to the creditor — the full amount due, as assumed by the court in their 
charge to the jury— and without any cause or reason, the creditor re* 
fuses ; shall he now be permitted to call upon the securities for it ? It 
seems to us that it will be laying down a harsher rule than the law, in 
most other cases, %nforces against a security, who takes no benefit from 
the contract, and whose liability is, stricti juris, to hold him liable, when 
the loss of the money arose from the unreasonable refusal of the creditor. 
to receive it. 

The relation of creditor and surety is different from that which sub- 
sists between the creditor and principal. The law exacts of the creditor^ 
in many cases, in favor of the sureties, what, as between debtor and cred- 
itor, it never demands. That Alden, himself, remains liable, notwith* 
standing the demand and refusal may be admitted. But so, in most 
other cases, does the principal remain liable, afler the discharge of the 
surety, where that discharge occurs without actual payment. The good 
sense and reason of most of the cases discharging sureties^ ^except that 
class of cases where time is given to the principal,) is, that is inequitable, 
when the principal has put the means of payment within the creditor's 
reach, to permit the creditor to part with those means, to the injury of 
the sureties. And surely the same reason requires that the same conse- 
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qttences should follow wbore the full amount due has been tendered-^ 
been virtually put into the hands of the creditor, and by him returned to 
the pnncipal. 

We rely upon the following authorities — ComnumwedUh v, Vander- 
die, 8 Serg, and Rawle, 425 — in which the court lay down the general 
principle, ''that when the creditor has the means of satisfaction in Lis 
hands, and does not choose to retain it, but suffer it to pass into the hands 
of the pnncipal, the surety is discharged." And to the same effect are. 
Baker v. Briggs, 8 Pick. Rep, 122, and LicIUruihaler y. TAon^san^ 13 
Serg, and Rawle, 157 

In the case of Trustees, Sfc,, v. Miller, 3 0?m Rep. 264, this court 
described the principle that, " the surety is not bound where the plain- 
tift', by his own act, prevents the principal from performing his contract." 

See, also, Dixon v. Ewing, 3 OJiio Rep, 280 / and Capel v. BuUen, 2 
Sim. and Stew. 467, 5. C. 1 Eng. Cond. Ch. R^. 543. 

The case of McCoUum v. Hinckley et al. 9 Vtrmont Rep. 143, is a yet 
stronger case than any we have cited. It was there held, that if the 
creditor, by mere negligence, fail to present his claim to the con^mission- 
era of a decedent's estate, within the time limited, so that he loses his 
remedy against the estate, he cannot afterwards recover of the surety. 
In this case, the creditor merely neglected to present his claim. He was 
passive only. He did not even refuse to present the ^1 aim ; for he was 
not requested to present it. 

Yet the Chancellor says : *' We think sound policy would require 
that the surety should be discharged, to the amount that might have been 
realized out of the principal," by presenting the claim. So, in the case 
before the Court, the sureties ought to be discharged for the whole 
'amount. The plaintiff was more than passive. He was active in pre- 
venting the extinguishment of the sureties' liabilities. He expressly 
refiised the payment, although requested to receive it. 

Isaac Parish^ for the plaintiff. " 

Against this motion it is argued that, to discharge a security there 
nmst be some agreement by which the injured party's #4ght to prosecute 
or enforce the fulfilment of the contract is suspended. 

This rule is the same at law and equity. — Reynolds v. Ward, 5 Wen- 
daUj 501 ; Note to 15 John. Rep., 436 ; and King v. Baldtoiny 2 John. 
Ch. Rep., 654t, 559. 

Tender is not payment. It does ^ot discharge or suspend the right 
of action. The party may demand, personally, or by action, the next 
hour, and prosecute to satis&ction. 

Delay does not discharge. — 8 Pick., 156 ; 9 Coweta, 693 ; 10 Wend., 
162; 8 Wend., 19i; 2 Kiime^s Law Cam., title, Security; 15 John. 
Bep., 433. 

R«An, J J — The only question is, will proof of tender by a sheriff; 
and refasal to accept by the person entitled^ discharge the securitios, if 
he aftecwardir absconds with the money 1 

The conditions of a sheriff's bond is for the faithftil discharge of du- 
It is urged by counsel that if tender and refusal will not relieve 
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nis securities, it is the application of a harder rnle than exists in ordinu* 
ry 8ureryal>ips. The principle of discharge, arising from an act done by 
the creditor, prejudicial to the surety, does not apply. An ordinary 
suretysfiip is a mere contingent obligation, for the payment of ni(»ney. 
in deftnllt of the principal The securities upon an officialbond guaran- 
ty the faithful performance o^ «»fficial duty. The payment' of monoy, 
and other acts done by the creditor, injurious to the surety; may dis- 
charge the (me, but the faithful and honest performance of official duty 
alone can futBl the crmdition of the other. The fact of tender niul re- 
fusal does not convert the official trust into a mere private lial)ility for 
a money demand. The obligation to pay over money received by a 
sheriff in his official capacity, continues an official duty until performed 
by j)aymeut to the party entitled. As long, then, as the obligation to 
pay continues an official duty, so lonu were the securities responsible 
foi its violation, upon their bond. Equities never blfissom up corrup- 
tion. And no such considerations arise in favor of securities ior official 
fidelity, to avojd the letter of their l>ond and discharge them fr or" their 
respcmsibility for the .act of official turpitude, upon t-he grouud thut the 
injured person might, by cire and diligence, have withdrawn himself 
beyond the power f»f being'harmed by the official delinquent. The 
offi<'er m st, at all times, and to every intent, perform his whole <luly ; 
and this is the understanding of his securities They can find no excuse 
in the fact that the injured individuals have not been cautious to foitify 
themselves against official misconduct. Their undertaking is, that there 
shall he no such thing as official misconduct Upon this the community 
have the right to repose. 

Motion over ruled y and judgment upon the vrrdicK 

CANCELLATION. 

The decedent had made a codicile to his will. The destruction of the 
codicile was not a revocation of the will. 

Altlnnigh a testator has directed his will to be destroyed, and believes 
that it hns been destroyed as requested, yet if it be not in fact destroyed, 
such direction and belief will not operate as a nnn-oction -vf ihe will, even 
in relation to the personal estate — Malmte $ Adm., and others^ v. Hobbs^ 
and of hers 1 Robihson's Virginia R.^p.ZMS. (1848) 
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CANCELLING OF DEED. 



The cancellation of an unrecorded deed by the consent t)f parties to it 
may operate to restore the estate to the grantee, if the rights of third 
persoriH have not intervened, but it cantiot have that or any other effect 
against the rights of such third paitfes. — Mason v, G*'ant^2l Maine R.^ p, 
160. (l»4T) 

CARRIER. 

The «)wner8 of steamboats, engaged in the carrying trade, at*e com- 
mon <*Hrrifrs, and liable as such. They are insurers against all losses oc« . 
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casioned by accidents, not within the exceptions of law, or which are not 
excepted by special contract. GUmare^ ct aL v. Carman^ 1 Smei/es Sf 
MarshalPs R,, p. 219, (1844.) See also the fallowing cases: Gardony. 
Buchanan, 5 Yergerr's R., 71 ; Hetman v. Munroe^ 1 1 Martinis Louis, R, 
579 / Smitk v. Fierce, 1 Midler's Louis. R,, 349 ; Spencers v. Daggftt, 2 
Vermont R.f 92 ; McCfurev, Hammond^ 1 Baily's S, C. R,, 99; Miles v. 
Johnson, 1 McCord*s /?., 157; Cohen v. Hume, 1 McCord*s /?., 439; 
Smith V. Noolan,2 Banc's S, C, R., 421 ; Murphy v. Statm, ZMunf, R., 
239 ; Bell v. Reed, 4 Bmney's R,, 127 ; Afflw v. Norris, 4 iV. If. R., 304 : 
Cme^ V. Childress, Peck's Tenn, R, 270 ; 1 Bell's Comm., 467, 5fh edit. ; 
1 BdVs Comm,, Sec. 399, 4th edit, ; Schieffelin v. Harvey, 6 J«7^w.s /?., 
170 ; jB///o^ v. Russell, 10 JoAw /?., 1 ; Per Holt in Coggs v. Ba-nard, 2 
Lord Raymond, 909; Huttan v. Osborne, 1 Sc/tt?. iV. P., 407; 2 iTcn^'* 
<])bOT. iSfc, 40, ;i. 598, 599, G08, 3d edit, ; Hastings v. Pepper, 1 1 Pick. R, 
50; Jones on Carriers,.! Abbott on Shipp. Pt , 3 C/^., 2, 3,4/ Jenksv. 
Coleman, 2 Sumner R., 221 ; Orange County Banky. Brovm. 9 W-'^ti^. jR. 
85; Crosby v. jF*/fA, 12 Co««. R,, 410; Camden and Am boy Railroad 
Com. V. BwrAe, 13 TF«i<i. iJ., 611, 6:^7, 628 ; 1 Roll, Abridg, Action, see 
casee.pl,, 2; Bac, Abridg. Carriers, A. Mors v. Slue, lMod.R.jS5; 
I Vent. R., Ti90, 238/ T, Raym., 220; 2 Le^ . 69 ; Ricky Kneeland, 
Cro. Jac, 330; Lyons v. Mills, 6 East R,, 439 ; He Matt v. Lacauay, 14 
Wend, R., 225 ; Allen v. Sewall, 2 Wend. R., 327, 340 ; S. S, 6 Wend, 
R,, 325 ; Clarke y, Richards^ 1 Conn, R,, 54 ; Williams y. Grant, 1 C<w«. 
i?., 487; Emery v. iJ^rj^, 4 Greenlf R„ 407 ; Harrington v !///<«, 2 
JVi?^^ ^ McCord R., 88; Dwigkt y, Brewster, I P«VA-. /?., 50; Boycey 
Anderson, 2 PeUrs' R„ 150, 155; Colty, M'Mechen,6 Johns R,, 160; 
Kempy, Cmghtry, 11 Johns R,, 107; Gordon y. Little, S S, 8f R, R.^ 
533 ; Campbell v. JWbr*f, Harper^s /?., 469 ; Tumey v. H^ihon, 7 F<7- 
^crrV T^n. -R., 340; E«rar^ y. Street, 2 Bailey's R., 157; Harrtlly, 
Oivens, 1 D«A. flr i5tfA -R-, 273 / Harrington v. McSho*r, 2 Watts* R,, 
443; Richards y. Gilbert, 5 Day's R.,A\b \ Jones y. Walker, 5 Yergerr-s 
Tenn, R,, 427 ; Bayle ▼. McLaughlin, 4 fZbc. ^ J. 22., 291 ; Jones v. 
Pitcher, 3 iSf<ct/», 4»Por<. JS., 135 ; Sprowly, Kellar, 4 iS/rt£;. import,, 382 ; 
Daggett V. SAoiff, 3 Mm., 264 ; Beekman v. Shou.se, 5 Rawle R,, 1 79 ; 
Lovetty, Hobbs,2 Shower R„ 128; Clarke y. Gray, A Esp,R.; S, C 
East, 12 , 561; Garside v. Tr^^ ^ Mersey Navigation Company, 4 T. /?., 
389 ; F(rrward v. Pittard, 1 jT. i?., 27 ; Gisboume v. Ifwrar^, 1 iSo/A*. /J.. ^ 
249 ; 4 Mww/, 445 ; 1 Com. Dig., 415. * ^ 

CERTIFICATE OP A CONSUL. 

A certificate of a Consul of the United States, resident abroad, au- 
thenticating the acknowledgment of a power of attorney by his official 
seal, proves itself.— S«. Jokn v. Croel, 5 Hill, 573. (1844.) 

- CHANCERY. 

Must there not be good faith, and reasonable diligence to call into 
tction the powers/of a court of equity ? 
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There must. McKnighe v. Tatflar, 1 HowatiPi U. S. Rip., 161 
(1843.) 

"Where these are wanting, the court is passive, and does nothing; 
laches and neglect are always discountenanced. A court of equity is 
never active in relief against conscience or public coni?enience, has al- 
ways refused its aid to state demands, where the party has slept upon 
his rights for a great length of time. Boioman et aL^ v. WaXhen et al., 1 
Howard's U. S. Rep,, 1 89. (1843.) 

This doctrine was laid down by Lord Camden, in the case of Smith 
V. Clay, 3 Broum's Gh. Rep. 

So too in matters of account, where they are not barred by the act of 
limitations, courts of equity refuse to interfere, after a considerable lapse 
of time, from considerations of public policy, and from thedifHculty of 
doing entire justice when the original transactors have become obscure 
by time, and the evidence may be lost. — McKnight v. Taylor, 1 Howard^ » 
U, S. Rep,, 161. 

In general a defendant in chancery has no reasons of compelling the 
complainant to produce papers to be used as primary evidence against 
himself, save by filing a cross bill for discovery — after a paper however 
has been produced and used as evidence before an examiner by the 
complainant, if he subsequently withdraw it and refuse to let the defend- 
ant or his witnesses inspect it, the court will compel its restoration to the 
custody of the examiner for the purposes of the examination on motion^ 
and this though a copy of it only was marked as an exhibit, and not the 
paper itself The Commercial BankcfBuffaio, appellants, v. The Bank of 
the Slate of New York, and another, respcmdents, 4 JSill R., p, 516. (1843.) 

A deed, absolute on the face of it, declared to be a security for money 
loaned. Where a bill substantially charges that there is a fraudulent at- 
tempt to hold property under a deed, absolute on the face of it, but in- 
tended as a security for money loaned, evidence will be admitted to as- 
certain the truth of the transaction. Where there is pr^>of of parties 
meeting upon the footing of borrowing and lending, with an offer to se- 
cure the lender by a mortgage upon particular property, if a deed of the 
property, absolute on the face of it, be given to the lender, and the lend- 
er also take a bond from the borrower, equity will interpret the deed to 
beasecutity for money loaned, unless the lender shall show, by proof, 
that the borrower and himself subsequently bargained upon another 
footing than a loan. Where a loan is an inducement for the execution 
of a deed which is absolute on the face of it, though the loan is not recit-- 
ed as the consideration of the deed, or a part of it, if the lender or grantee 
in the deed treats it substantially as the consideration, or a part of it, 
equity will declare the deed to be a security for money loaned. 

If, in equity, it is admitted or proved that one of the documents in a 
transacticm was not intended to be what it put ports, it subjects other 
documents in the same transaction to auspicion.^^ Morris v. Exec. Of 
Nixtni fi a/., 1 Howard's U. S. Rep., 118. (1 843 ) 
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CHARTERS. 

Tiie accepta/jcc of a charter granted for private puiposes cannot be 
cnfuiced by the 8iate. — Bailey v. The Mat/or, 4^., i»f' iLe Ci'y **/' Aetc 
York, 'S Hill, ^'Sl. (lb4a.) 

COLORED PERSONS 

Youth of Negro, Indian, and white blood, but of " more than one 
half white bli>od,*' are entitled to tlie benefit of the common schtKil fund. 

Tlie case o\ PoUy Grmj v. Tlw StiiU\ 4 Ohio lit p., 3^>3 ; \V*lliamHfm 
T. Tf,e St hool Dtret:turs, 6^v., Wright's Rep., 578; Jtjf)ie» v. Auhenny tind 
others, 11 Ohitj Rep., 372, are attirmed. TnnivjAs Lank r. MvrTniAH W. 
BAKRR,GniKoN Si-HAR, and John Guin, Ohit) Rtp., vol. i2, />.237. MS44.) 

This was an Action on Tnt:cASE, from G uekne Co., against «.Ke de- 
fendants, as School Directors. 

Thi> plaintiff declared as Follows : 

" 'J honias Lane complains of Matthias W. Raker, Gideon Spliar, 
and .John Guin, in a i)lea of trespass on ihe case, for, that, whertas, 
heretofore, to wit, on the 2/>th day of January, '{S4J, at the county of 
Greene, aforesaid, a comm(»n school was, and had been, for a lonpj sjiace 
of time, til wit, fir the space of two months before ihat time, and for a long 
space of time, to wit, for the space <»f two months afterwards, taught in 
school district numl>er one, in the township of Silvercreek, and rf)unty 
aforesai<l. the teacher of which school was paid ana c<»mpen.suied out r>f 
the Common School Fuqd ofthe State of Ohio, and funds appropriated for 
that purj)o.se out of said fund, durin*;; all which time the said Matthias W. 
Baker, Gideon Sphar, and John Guin weie directors of said Kchc»ol, 
and schotjl directors of said district, duly aj>pointed, and ar(<*d as siicb ; 
and that, durinujall the time aforesaid, ai d i.n the day and year afoie- 
said, the bJiid Thomas Lane was a resident of said «listri<'t, and ahouse- 
holdtr therein, and so resided diirini; all the time afoiesaid ; and was 
the father of divers, to wit, three while children, over the a ere of five 
years, and under the age of eighteen years, who re8i<i€»d with him in 
said district, to wit John Eldritlge Lane, an<! two others, who were, of 
right, entitled to the privileges t)f said school ; and the said Thomas 
Lane, of light, should have l)een permitted and allowed to send lo. and 
have said children taught and instructed in, said school, cluiinjir all the 
time af«>resaid. and the said Thomas Latje, in fact, saith that he did of)er 
to send and place his said trhildren at said school, to be taught an<l in- 
structed, and di<l send said cinldren to said school, and requested per- 
mission t<» have them taug^ht and instructed, and peimittcd to lemain 
in the .^arae. of all of which the said directors had notice; yet the said 
Matthuis W Raker, (lideon Sphar. and John Guin, so i«ing directors, 
as aforesaid, and well knowing the premises, and coot r^v^nt:; and wrong- 
fully intiMiding, to injure said Thomas Lane and to Hpprivc him of his 
just riglit-s and privileges in the piemises.and to prevent him from edu- 
cating, and having his children instructed and taught in such bninche uf 
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education as are usually taught in such common schools, ^Jid, to wit, on 
the 2/)th day of January, 1841, aforesaid, and on divers other days, and 
times, before and since said day, and before the commencement of this 
suit, turn the said children of the said Thomas Lane out(»f said school, 
and cause said children to be kept out, excluded, and prevented from 
entering said school, and being taught therein, and forbid, and prevent- 
ed the said Thomas Lane from sending his said children to said school, 
to wit, at the district aforesaid, in the county aforesaid, for and dunng 
the whole space of time aforesaid ; wherefo.e, the said Thomas Lane 
saith that he is injured, and hath sustained damage, to the amount of 
two hundred dollars, and, therefore, he sues/' &c. 

The defendants plead not guilty. 

Upon the circuit, the jury returned the following special verdict : 

** We, the jury, find, that Thomas Lane, and his family, were resi- 
dents of school di-strict N<i. 1, in Silvercreek township, Greene county, 
and that one of his children, between the ages of four years and twenty 
years, was excluded from the enjoyment of the common school fund for 
said district, and was not permitted to .attend the .school in said district, 
by the defendants, who were the directors of said school district. 

*• We find said youth, so rejected, to be of negro, Indian and white 
blood, but of more than one half white blood ; and, if the law be with 
the plaintiff, assess his damages at six cents. 

The plaintiff moved for judgment upon the verdict, which motion 
.was reserved for consideration in Bank. 

A, Harlan^ for plaintiff. 

The question presented in this case, is, whether the plaintiff is en- 
titled to judgment, the jury having found that the plaintiff's child, ex- 
cluded from the school by the defendants, was of mixed blood, white, 
black, and Indian, but of more white blood than any and all others. The 
word white, as Used in the common school law now in force, is found to 
be the same which has been used in all the former laws on the subject, 
and received a construction, and was fully defined, in the case of Gray 
V. T/ie Sfatey4 Ohio Rep., 353. The subject again came before theSu- 
preme'^Court, on the circuit, in the case of WiUiams v. School Directors^ 
^•., \Vright*8 Rep,, 578, and the word '* white" received the same con- 
struction as in the former case. 

Since these decisions were made, the Legislature passed the present 
school law, using the same word *' white," in the same sense in which it 
was used in laws which existed at the time the above decisions were 
made, and from this we must infer that the Legislature approved of the 
construction of the court; and I see no reason to change, until die 
Legislature change the language of the law, 

William Ehhury^ contra. 

The defendants make the following questions for the decision of the 
court : 

First : Can such an action be sustained against the school directors, 
for the exercise of an official act. in its nature judicial, and devolving 
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upon thera as an official duty, by the statute itself, whieh makes Aib 
discrimination 1 

Second : Can a penion of mixed blood, as in the present case, who 
is one shdde nearer white than the black, be legally construed to be 
white, within the meaning of the Legislature, where the term wkite 
youth is used as the qualification of admission ? 

Third : Are the rights of the individual increased by the mixture of 
Indian blood, or/ do the Indian, under the common school laws, stand 
upon the same footing with the negroes 1 

I am aware that this subject has been several times before this court, 
incidentally and indirectly, and, perhaps, directly ; but the question is 
not at rest as to either of the points now made. The subject being one 
of great importance to the peace and harmony of the community^ and, 
in a large portion of the State, of great excitement, and intimately con- 
nected with the prosperity of the whole system of common schools in 
the State, I am induced, not only as the advocate of my client, but in ac- 
cordance with my own yiews of the subject, to offer a few remarks, and, 
if possible, to contribute something to the settlement of the question in- 
volved. ' The term white, asa[2plied to persons, has, from the founda- 
tion of our government, in all legislative enactments, been used in a 
strictly technical sense, and applied as expressive of the pure white 
race. Justice Kent, in his Commentary on American Law, (vol. 2, page 
V2,) takes this view of the term, as used in the acts of Congress for the 
naturalization of foreigners. The term white is used in a like sense in 
the Constitution of Ohio, and in the statute, on the subject of cbmraon 
schools, the statute providing for (he education of white youth, which is. 
Virtually, an exclusion of all others. 

The plaintiff in eiTor rests his case on the authority of the case of 
Gray v. The State of Ohio, 4 Ohio Rep., 353, and the case of WilUams v. 
School Directors, Wrighfa Rep,, 578. The first case is not analagous ; 
that .question arose under the act prohibiting blacks and mulattoes from 
testifying in causes where a white person was a party ; and beings an 
abridgment of liberty, was construed strictly. The case in Wright's 
Reports arose under the common 'school law, but it was a circuit decis- 
ion, and was predicated on the authority of the case in the 4th vol. Ohio 
Reports, Polly Gray v. The State — but the cases are not analagous, and 
the case in Wright, 578, is, therefore, no authority in the present case. 

The school districts are bodies politic and corporate. Their afTairs 
are managed by directors, who are, necessarily, vested with powers, ju- 
dicial as well as ministerial. The statute provides for the admission into 
their schools, of all white youth within the district, between the age oi 
four and twenty-one years. Now, there are youth who are necessarily 
disqualified, either from not being white, or of the appropriate age. 
There must be some tribunal to determine. This tribunal is the school 
directors ; and the act of determination is a judicial act, and of as high 
validity, and as binding on the parties whose rights are affected, as the 
decisions of this court ; for, thbugh acting in a subordinate capacity, or 
as an inferior court, their acts, whilst confined within their juiisdictioa. 
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Bxe Talid and binding ; and they are no more amenable for the exercise 
of their judgment than the coutts of record. 

Indians are not citizens, neither can be. 20 Jo^ Rep,, 693. 
They have no political rights. They are, also, excluded by reason of 
color, as much as the negroes, from all participation in the common 
schools, though living within the districts, respectively. The courts of 
^nstice decide the laws as they find them, and leave to the Legislature 
the policy of enacting, if within the pale of the Constitution: 

Lane, C. J. This case depends upon the same principle, with tfiiat 
ofjrfries v. Aukenny et al„ 1 1 0?no Rep., 372. 

It ib an action on the case against school directors, for refusing to ad- 
mit the plaintifl*s child into the district school. The jury found, by spe- 
cial verdict, that the youth, whose admission to school was forbidden, 
** was of negro, Indian, and white blood, but of more than half white 
blood." The question is reserved to determine if the plaintiff may take 
Judgment on these facts. 

A majority of the cdurt find no cause to change the opinion they ex- 
pressed in the case cited, in which they followed former decisions. — PoUy 
Gray V. The State, 4 Ohio Rep., 353 ; WUHamsonyf. The School Direo 
tors, Wright's Rep. ^51%; Jeffries v. Aukenny, li Ohio Rep., 372; Tha- 
cTier V. Haiok^ and others, ibid. 376. 
Judgment for plaintiff on the verdict, 

COMMENCEMENT OF SUIT. 

The issuing the writ is the commencement of the action.— C^^e^^am 
V. Leufis, 3 Johnson's, R., p. 42* Budick v. Gteen^ 18 Johnson^i, R., p. 14. 

COMMON CARRIERS. 

The words ** inevitable accident," when used in law to designate the 
mode by which loss has or may happen to a common carrier, are synony- 
raous with the phrase, ** the act of God." In an action against a com- 
mon carrier he offered to iutrpduce witnesses to prove that the loss had 
been occasioned by ** inevitable accident,'' which the court refused to 
permit him to db. — Held that the testimony was proper and should have 
been admitted. A common carrier received goods on his boat and gave 
a bill of lading tO-^pliver the goods at the " point proposed," without ex- 
cepting the dangers of the river. — Held that the contract was not abso- 
lute to deliver at all events, but was subject to the common law qualifica- 
tions of losses occasioned by act of God or the king's enemies. — Neal v, 
Saund€r8on,2 Smedes 8f MarshalPs R.,p 572. (1844.) 

COMMON LAW. 

In a grant of property to a married woman, the words, " in her own 
right" would not by the common law convey a separate estate in the 
property to the wife, but would operate as a conveyance of the property 
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to the hmhiKni.-^Grand Guff Bank v. Bamei2Sm€d€» and MarthaWt R^ 
«. 165. (1844.) 

CONSIDERATION. 

A moral obligation is a sufficient consideration to support a promise, 
if founded upon a prior legal or equitable claim. Cameron v. Fowler^ 
5 HdVs i?., p, 806. (1844.) 

CONSTABLE. 

An officer seizmg goods in virtue of an execution may maintain tro- 
ver fur a subsequent wrongful conversion of them. — Dezell y, OdeU^Z 
HiU,2i^:y (1843.) 

For powers, rights, duties, etc. of Constable and other ministerial 
officers — see title Officer MinuieriaL 

CONSTITUTIONAL LAW. 

A person in custody under a capias cul satis fac'endum issued under tho 
authority of the Circuit Court of the United States, cannot legally be dis- 
charged from imprisonment by a State officer, acting under a State in- 
solvent \B,vf,— Duncan v. Darst el a/., 1 Howard's U S. Rep,, 301 . ( 1843.) 

Pnvate property cannot be taken for public use without making just 
compensation to the owner. — Taylor v. Porter , 4 HiU^ 140. (1843.) 

CONTRACTS. 

' If a person, while he is in a state of intoxication, is imposed upon 
and induced to enter into a disadvantageous agreement, yet if, after he 
becomes sober, he ratifies such agreement by giving a bond or deed in 
pursuance thereof, the court will not interfere to relieve him. 

Mere folly in making an agreement, without fraud, is no ground for 
relief in equity — Moore v. Reed^ 2 North Carolina Rep,, p. 580. ( 1843.) 

A Court of Chancery will not refuse to compel the execution of a 
contract on the ground of inadequacy of price, where the vendor, after 
making the contract, with full knowledge of the facts, had refused to 
rescind,, and held on to a part of the purchase money. 

Where both parties have dealt with equal meaus^of knowledge, and 
with their eyes open, the court will not presume tli^* Consideration to bo 
inadequate. 

Delay of payment, where the title of the vendor is doubtful, and a 
litigation is pending to establish his title, will not be ground for refusing 
a specific performance, where the purchase money was promptly ten- 
dered upon the litigation being ended. — James Galloway, Jr,, v. X>, Barr 
andH. H. Fiidey, 12 Ohio Rep., p. 354. (1844.) 

This is a Bill m Chancery, for specific performance ^served 
irom the County of Greene. 
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The facta are these :— Charles Bradford owned land wairant No 
i4S7, foi 2666| acres of Virginia Military lands, which, after his death, 
was located, entered, surveyed, and patented iniiis name, in three Bur« 
veys, viz : 

Entry No. 2277, for 1000 acres, in Greene connty ; 
do. 227^, for 1200 do. do. 

do. 4456, for 466§ do. in Brown county. 

About 1789 Charles Bradford died intestate, leaving Henry G. Brad- 
ford, Charles A. H. Bradford, Elizabeth Julia, (wife of John Finley,) 
and Fielding M. Bradford, his heirs at law. The first two died intestate, 
leaving the last two their heirs at law. Mrs. Finley died intestate prior 
Co November, 1815, leaving H. H. Finley and Elizabeth Julia Ann, 
(since intermarried with respondent Barr,) her heii-s at law. 

Slit»rtly after the death of Mrs. Finley, her husband, John Finley, 
and Fielding M, Bradford, visited Ohio, and, on the 29th day of Novem- 
ber, 1815, sold and conveyed to the complainant, with covenants of war- 
ranty, the said three surveys, for the consideration of $3,500, as express- 
ed in the two deeds of conveyance. At the time these deeds were 
made, Galloway was aware of the death of Mrs. Finley, and that she left 
twi) children, who were then of tender years. He, however, took pos- 
session of the lands^ and soon after sold the entries in Greene county to 
actual settlers, at prices varying from $5 to $10 per acre, who have since 
been in possession, claiming as owners. Entry No. 2277, by actual 
measurement, was found to contain 1340 J acres, and No. 2278 contained 
1497 acres; making a surplus of 643^ acres. In 1834, H. H. Finley 
arrived at the age of majority, and Elizabeth J. intermarried with de- 
fendant Barr; and, in the year 1835„ Barr and H. H. Finley having 
heard that they had a claim to the land, visited Ohio for the first time ; 
and, on learning its situation they entered into a contract with Galloway 
for the sale of an undivided moiety of the Greene county lands to him. 
The contract recites the derivation of title, as above, not noticing, how- 
ever, the time of Charles Bradford's decease, and then witnesses that 
said H. H. Finley, and Barr and wife, do sell to Galloway one undivided 
moiety of said Greene county surveys, for which he agrees to pay them 
$3000, as follows : 

Cash in hand, $1,000 

His note payable at Franklin Bank, Jan. 1, 1836 2,000 

do. do. do. Jan. 1, 1837, 1,666| 

do. do. do. Jan. 1, 1838, J,666| 

do. do. do. Jan. 1, 1530, 1,666| 

The vendors covenanted that they were seized in fee, and to execute 
& general warranty deed on fuH payment. 

On the 12th March, 1835, Galloway conveyed, by quit claim, to Barr 
his interest in the Brown county survey, in consideration of the trade for 
theother land, ashe af&rms, oi; as contended by Barr, in consideration of 
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$104 13, endorsed upon the note drawn tbe Ist January, 18S9. Soo& 
after this contract bears date, Elizabeth, (wife of Barr,) died intestate, 
leaving H. H. Finleyher sole heir at law. 

In May,. 1 S3ti, Galloway, for the first time, ascertained that Charles 
Bradford, the patentee, died before the entries were made, and suppos- 
ing the whole title and entries void, he procured warrants, and located 
them on the same land. In the mean time James Stewart bad become 
the assignee of the $2,000 note, due January 1st, 1836, and notified 
x^dmplainant of the fact by letter. On the 10th of October of the same 
year, having perfected his new entries, Galloway filed a bill in the Cir- 
cuit Court of the United States, at Pittsburgb, Pennsylvania, to cancel 
the contract of March 11, 1835, on the ground that the entries, surveys 
and patentees, were void, but expressing his willingness to comply if a 
good title could be made him. These defendants, in their answer to 
that suit, among other things, set up their willingness to comply with 
the contract. Galloway was defeated in the Circuit Court, and appeal- 
ed to the Supreme Court of the United States, in which the litigation 
continued until the latter part of the January term, 1838, when it was 
brought to a close by a final decree, affirming the validity of the coo- 
tract, and the validity of the title of the heirs and legal representatives 
of Charles Bradford, as reported in Galloway v. Finfey and others, 12 
Peters, 269. Pending this suit, the $2,000 note assigned to Stewart, was 
protested for non-payment, but subsequently was paid to him. The 
note due January 1st, 1837, was forwarded to the Franklin Bank, and 
protested for non-payment. In January, 1837, C. L. Merrick called on 
Galloway, at the request of Barr, to inquire if he would pay the money, 
and informed him that Barr was ready to receive the money, l>ut that if 
he would not then pay, he would not call again. Merrick stated that 
he called as a neighbor, not as the agent of Barr ; to which Galloway 
replied, that he would only pay the pi ice of a law suit. 

After the decision in the Circuit Court, and before the appeal was 
perfected, Barr, on the 9th June, 1S37, wrote to Galloway to ascer- 
tain his intentions as to making payments ; to which the latter replied, 
on the 4th of the same month, stating that he had directed an appeal, 
which he should prosecute, unless otherwise advised by his counsel; 
and, if otherwise advised, he would give BaiT notice and pay the money. 
On the 5th July, 1837, H. H. Finley sold and conveyed to Barr, for the 
consideration of $3,500, all his interest in the contract and land. 

On the 14th day of May, about three months after the termination of 
the suit in the Supreme Court of the United States, Galloway te:idered 
to Barr the whole amount then due on the contract, and also tendered 
at the Franklin Hank, the last two payments, as they fell due January 
1st, 1838-9, but the notes were not there. Some time in June or July, 
1838, Barr tendered back to Galloway the cash payment, but made no 
effort to restore the lands in Brown county, or the $104,13, endorsed on 
the note due in 183^. 

The case was elaborately argued by H. Stanbury and Thomas Etcing, 
for complainant, and by Pet^r Hitchcock, for defendants. 
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BuRCHARD, J. — By the deed of John Finley and Fielding M. Brad* 
ford, executed on the 29th November, 18 1 5, the complainant became 
owner, in fee, of the undivided moiety of the three surveys, and of the 
estate, by couitesy of John Finley, (who is yet alive,) in the other moiety. 
He also acquired a right of action upon the covenants of that deed, 

Charles Bradford, the warrantee, died piior to the entries in his 
name, which were made before the year 1807« There is no* proof of 
any fraud in the purchase of F, M. Bradford and John Finley ; and if 
the consideration was not paid infull, (which doe^ not appear, while the 
legal presumption is, that full payment was made,) it would not avoid 
the deed, but would only operate as a lien on the land inter parties. 

Barr, H. H. Finley and his uncle, went to view the land before they 
called on Galloway, and found it in the adverse possession of purchasers 
from him, whose possession was of twenty years standing. All the par- 
ties then supposed the patent from the United States sufficient to vest a 
valid, legal title in the patentee and his heirs, and, acting upon this as- 
sumption, (which has become fact by viitue of the act of Congress of 
1S36, as explained in reference to this identical title, in 1 2 Peters* Rep,, 
269,) they considered the purchasers and occupants, as they were in 
fact, legal owners of an undivided moiety of the land, each, in his own 
right, derived from Fielding M. Bradford, and of the life estates of 
John Finley in the other moiety, with a right to demand compensation of 
Finley their father, on failure of any part of the title. This was the 
state of things when the contract of 1835 was entered into, and which 
should be considered in determinine: whether the inadequacy of price is 
80 gi-eat as to justify the Chancellor in refusing to enforce a specific per- 
formance. 

Both parties dealt with their eyes open. The respondents were 
strangers in the State, and may not have been as well aware of the value 
of the property as the complainant, who had been well acquainted with 
it for many years, and had dealt largely in Virginia military lands. But 
they did not rely upon him for information ; and if they distrusted the 
sufficiency of their own, might have acquired knowledge of its value by 
making suitable enquiries in the neighborhood. They had no right to 
expect Galloway would volunteer information tending to induce them 
to increase their demands of him for lands, which, twenty years before, 
he had purchased of their father, at a price considered fair, and which 
was but a trifle less than the minimum price of United States land : more 
especially as the only profit of the purchase to Galloway, was the 
diSerence between the sum to be paid them, and the sum which his 
vendeearaight recover on his covenants of warranty — less the amount of 
the claim against their father and the estate of Fielding M. Bradford. 

This view presents the case in a very different light from that in 
which it is seen by respondents' counsel. Indeed, it was hardly fair to 
treat the actual value of the land in 1835, as the true test in determining 
the question of adequacy of consideration ; Firat : Because, it was in- 
cumbered with a life estate of uncertain duration ; Secondly : It was in 
the actual possession of other persons, who had claimed it as ownei-s for 
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twenty years, who had recorded titles, and, if dispossessed by paramount 
title, bad a right, under the act for the relief of occupying claiixiaiits, to 
demand pay for their improvements ; Thirdly: Such lands are general- 
ly sold for a large per centage less than the actual value, fixed upon the 
supposition title is undoubted, on account of the well known difliculiy 
and uncertainty of all title, in the Virginia Military District Those 
who best understand this description of titles, and who have dealt largely 
in them, lose, on an average, not less than one-tenth of their purchases, 
by some defect springing up which was not anticipated, and which no- 
thing but extreme vigilance could* have guarded against; Fourthly: 
One who buys a tract of twenty-eight hundred acres of laud for the pur- 
pose of reselling it, is not expected to pay the full amount for v/bich it 
could be retailed in small parcels. On the supposition that there is no 
known defect in the title, such a sale in the Viiginia Military District, 
for cash payments, is often made for not more than half the actual value 
of the land. The weight of evidence fixes the whole value of this land 
at about $3<^,000. But admitting the value in 1885 to be the sum esti- 
mated by respondents' counsel, $50,000, let us try the question of inade- 
quacy of consideration : 

They claimed a moiety of this, which is $25,000 

From which should be deducted the incumbrance of a life 

estate, equal to seven years' interest, which is $10,500 

Also the consideration paid John Finley, and five years' in- 
terest thereon, $2,275 
Also the expected profit of a purchaser, who takes the trou- 
ble and risk of a resale — say 20 per cent, on the capital 
invested, $4,000 
And we have the gross sum t)f $16,77n, which, deducted from $25,000 
leaves but $8,225, for which complainant gave up his claim to the land 
lying in Brown county, and agreed to pay $8000. In this calculation no 
deduction is made on account of sundry parcels of the land sold for taxes, 
and which were probably forever lost to the proprietor. The whole land 
is estimated at the highest price, assuming the title perfect. If respond- 
ents* counsel had taken this view of the facts, would they have stated 
that '* Galloway persuaded the defendants to agree to sell property worth 
$'25,00i) for $8,000 ; and, on the strength of the erroneous assertion put 
the questions, as if they were unanswerable, " Was it right? Was it 
fair? Is it honest V* 

We- have endeavored to look at both sides of this case, and must say 
that, to us, it seems these young men, with the aid of their advisers, did 
not make so bad a bargain. They evidently appreciated the situatioa of 
Galloway. They knew that he had sold the land years before ; had 
conveyed, with covenants of warranty ; and, at all hai^ards, must pro- 
tect the purchasers, or respond to them in damages. This is shown by 
their threats to sell to General Taylor, if he would not give their price. 
Might it not with some propriety be asked, if they did not take advantage 
of his situation to drive a good bargain with him 1 Under the circum 
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Stances* it is certainly not unfair, but quite reasonable* to presume, that 
they would have sold to Taylor, or any other person, if they could have 
made a better trade. 

There is another view of the facts quite conclusive upon the respond- 
ents. At the January term, 1838, of the Supreme Court of the United 
Slates, the complainant was seeking a revision of this contract, under a 
helief that the respondents could not make him a good title. They suc- 
'lessfully resisted him, and procured a deciee establishing their title and 
ifErming the contract. The facts show that they were at that time in 
full possession of all the circumstances of imposition, overreaching and 
fraud, if any there were, and the fconclusiort is hardly to be escaped that 
they with full knowledge of the facts, had formed the determination to 
abide by the terms of the contract, and to waive all advantage which, 
otherwise, they might have taken. We think theirconduct at that time/ 
and before, was such that they ought not now to be allowed such an ob- 
jection ; that, even if there was some evidence of impositirm and inade- 
quacy, they should, in equity, be regarded as having waived all objec- 
tions, and as electing to affirm the contract, with a perfect knowledge of 
all the facts affecting their rights. The next ground of defence is, that 
this cause was fairly before the Supreme Court of the United States — 
was there adjudicated, and the decision final. But that bill was filed to 
rescind, not t« enf(>rce, the contract. As amended and finally heard, the 
complainant, it is true, expressed his readin€\ssto comply, and his desire 
to do 80, if the defendants^should be adjudged capable of making him a 
good title. By the terms of the contract he was not then entitled to a 
conveyance, and if he had prayed for it, which he did not, the court 
Cwuld not have decreed it. The prayer foi- general relief can never be 
resrarded sufficient to justify a decree for any specific or other relief to 
which the party, l)y his own showing, is not entitled. It will meet o»ily 
the case made ; and the case ni' Gfd/o'raf/ v Fi nhij and othirs, reported in 
12 Pe^crs^ Rep., 269, was not like this Besides, a former adjudication 
is neither plead in bar, nor relied upon in the answer; and, clearly,* the 
allegati(ms of the bill are not such as to render the objection available on 
demurrer, if the respondents had interposed one. It remains to be con- 
sidered whether the conduct of complainant, and the delay of payment, 
have been such that a court of equity should refuse to interfere in his fa- 
vor. Sf»on after the execution of the contract, Galloway received from 
one of defendants' attorneys a copy of C. Bradford's will, from which 
be discovered, for the first time, that the lands were entered and paten- 
ted in hirj name, after his death, and that the titles were void. Twenty^ 
years before he had purchased and paid for the same land $3,500. lie 
had sold it to others, and was bound to protect their titles. To a moiety - 
of the land, and to a life estate in the other moiety, his title was inde- 
pendent of these respondents ; and if to be secured by a re-entry, he 
had no rii^ht to call on them to make it, or if otherwise, no reaj»on to ex- 
pect they would comply in time to prevent intermediate tmtries. Ac- 
ci>rdin<rly he procured warranti<», and caused the lands to be entered in • 
his own name; and in so doing, did precisely what any prudent nmn 
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would have done nnder like circumstanees who was acquainted- with 
the unconscientious greediness of speculators in the Virginia Military 
District, in seizing upon good unappropriated lands. — If he had by this 
means, secured the title to the land, a court of equity might have ad* 
judged him a trustee of respondents, to the extent of their claim, they 
being at their share of the expense. This would be going far enough. 
It would not regard his claim of the entire benefit of the entry, a dis- 
charge from tlie contract, because his exclusive claim could only be 
resisted in virtue of the contract. The relation of vendor and vendee 
existing between them would not be destroyed by the new entry, but the 
latter would be modified, and have effect consistent with the equities 
arising from that relation, coupled with the attending circumstances of 
the case. When, therefore, the suit was commenced in the Circuit 
C<mrt, the contract was open and obligatory upon both parties. The 
title of the land was different, however, from what both supposed i% and 
was sufficiently doubtful to justify a resort to a court of equity to have 
all doubt removed; and if incapable of removal, to justify a recision. 
No man should be compelled to part with his money on a doubtful ti- 
tle. Common prudence forbids it, and equity never requii'es 'it. In 
fact, the respondents had at that time no title at all. It is true, the actof 
Congress, approved in 1836, as held by the Supreme Court, operated 
to vesta title in the heirs, &c., of Charles Bradford, but down to the 
rery moment when that opinion was announced many of the best law- 
yers of this State considered the question extremely doubtful There 
was then an apology for the conduct,'and an excuse for the delay of pay- 
ment pending the litigation. On the 14th of May, and within three 
months after the date of the decree procured at Barr's instance, affirm- 
mg the contract, and before any movement had been made by Barr, 
indicating a change from the course he had previously pursued, Gal- 
loway tendered to him all that was due, and since then has regulaily 
tendered the residue of the purchase money as it fell due. The first 
unequivocal act on the part of Barr, indicating a desire to put an end to 
the contract, was his offer to repay in June, 1839, the $1000 paid in hand. 
But, admitting his right to rescind, this was not sufficient. He should 
have reconveyed an undivided moiety, and the life estate of the other 
moiety of the land in Brown county, or returned the $104 13 endorsed 
on the note due January 1, 18iS9. In order to work a recision of the 
contract he should have done all that was necessary to place the com- 
plainant in statu quo. But the effort, if properly made in other respects, 
was too late in point of time. If he desired to take advantage of the 
delay in payments to resist a specific performance, he should have been 
prompt — should have made his tender of the $1000, &c., with the money 
paid to Stewart on the note for $2000, within a reasonable time after the 
default upon which he intended to rely. Instead of doing this, he treated 
the contract as subsisting long after the notes were protested — urged it 
in his answer — insisted upon it in argument, and did nothing to the con- 
trary until the Supreme Court decided that he was able to make a good 
title, and until Galloway had secured that title to himself, by making 
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Ills tender of all that was due. As the purchase money, <&1thongh tender- 
9d\ was not duly brought into courts the complainant will take a decree 
ivithout costs. 
Decree far comphtinanL 

CONVEYANCE. 

In construing deeds, one rule is that a grant shall be taken most 
brcibly against the grantor. Another rule is tbot general words are not 
•estrained by restrictive words added where such words do not clearly 
ndicate the intention and designate the grant. If reference be made in 
I deed of conveyance to other deeds by any definite descripticii, they 
ire to be regarded as parts of the conveyance, but to have that effect the 
mention of the parties that they should be must clearly appear. — Field 
\ Huston, 21 Maine R., p. 69. ( 1 843.) 

CORPORATIONS. 

In general, if a corporation procure an alteration to be made in its 
barter by which a new and different business is superadded to that 
riginally contemplated, such of the stockholders as do not assent to tlio 
Iteration will be absolved from liability on their subscriptions to the 
apital stock ; especially if the alteration be one plainly prejudicial to 
aeir interests. ' ♦ 

When, in an action by an incorporated rail-road company to recover 
ertain instalments upon the stock subscription of one of the members, 
appeared that, after the instalments became «iue, but before the com* 
lencement of the suit, the charter was altered by authorizing the com- 
any, in addition to the powers originally granted, to purchase such 
umber of steamboats to be used in connection with the road, as they 
light deem expedient, provided the amount did not exceed $200,000 : 
leUly that neither the board of directors nor a majority of the stockholders 
mid sanction the alteration so as to bind the defendant without his con- 
;nt, and that he was therefore absolved from all liability upon bis sub- 
iription. — The Hartford and New-Haven Rail- Road Company v. 
RoswELL, 5 Hill /?., p, 383. (1844.) 

Also in the case of private associations. The articles entered into 
id subscribed by the members are the law or constitution of the so- 
ety, and can be changed only by the unanimous voice of the stockhold- 
^.-^{Liningstan v. Lf/n/:h, 4 Jokris Ch. Rep,, 573 ; ColL on Fart.6Al,) 

This doctrine was held in Massachusetts in the case of T/ie Middle- 
t Turnpike Corporation v. Locke (8 Mass, Rep., 368.) The court said : 
The plaintiffs rely upon an express contract, and were bound to prove 
as they allege it. Here the proof is an engagement to pay assess- 
ents for making a turnpike in a certain specified direction. The de- 
adant may truly say, non hoc in fizdera aeni. He was not bound by 
B application of the d 'rectors to the legislature for the alteration of the 
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coiifse of llie road* nor by the consent of the cotporation thereto." The 
game doctrine was held in the ca«e of The Indiana and Ebensburgh Turn- 
fike Co, V Phillips, (2 Penn. Rep., 184.) 

Negotiable paper may be issued by a Corporation for a debt con- 
tracted in the course of its proper, business ; and if such corporation 
nave only an incidental right to issue paper in certain cases it will be 
presumed to have been legally issued. — KeUy v. TJu Mayor ^ Spc., oj 
Broohhfn, 4 Hi/K 263 6icSafff^d y, Wycloff, 4 HiU,A42, (1843.) See 
9\iiO Barker v. Mechanit:' s Fire Ins, Co,, ^ Wend. 94 ; Moss v. Oakley, 2 
Hill 265 ; Mott v. Hirks, 1 Caw. 51:1 

An action on the case against a ptivate corporation may be main 
tained for an injury resulting from their negligence. — The Rector^ Sfc, 
of Church of the Ascension v. Buckhart, 3 HilU 193, (1843.) 

CURTESY. 

The interest of a tenant by the curtesy, is a legal estate in the land ; 
not a mere charge or incumbrance. — Adair v.Lott, 3 HilJ, 182. (1843.) 

DAMAGES. 

In trespass for an injury wilfully committed, damages may be given, 
beyond those which the plaintiff has actually sustained. — Tijl v. Culver 
SHilllSO (1843.) 

Freeholders appointed by an order of the County^ Court to assess 
damages to lands through which a rail-road was to .be opened, — did as- 
sess them in a certain amount, — and also in a farther amount on a con- 
tingency. — Held in suit for the latter sum, that action cannot be main- 
tained. The charter of the company does not wairant a contingent as- 
sessment of damages by the commissioners, and does not authorize the 
County Court to render a conditional judgment therefor: the Court is 
authorized to render such judgment only as would authorise the clerk 
to issue an execution thereon. — Winchester and Potomac Rail Road 
Company y, Washingtany Robinson's Virginia Rep., p. 67. (1843.) 

DEBT. 

Ill an action on a bond, it is a good plea that it was given to com- 
pounfd ia felony.^— The Steuben Co, Bank v. Matliewson, 5 JHi//, 249. — 
(1844.) 

DEBTOR. 

If jud|ii:metit 18 recovered against one of several co-debtors, this i«riU 
bar a new siiit against all. — Pierce v. Kearney, 6 /////, 82 ; Mfos v Mc- 
UUaugh. 5 HiU, 131. ( 1 844.) 
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DEED. 

The deed of a master in chaticery passes the title on delivery, al- 
though the sale is not confirmed until afterwards. — Fuller v. Van Geesmy 
A Hd/, 111, (1843.) 

The Jiobendum in a deed may enlarge, qualify, expound, or vaiy the 
estate given by the premises. — Mom v. Sheldon, 3 WatU If Sergeant's R^ 
160. (1843.) 

The^consideration clause in a deed is as a general rule open to ex- 
planation by parol proot—Greeniauh y. Davis, 4 Hilf, 643. (1843.) 

The intent of a grantor, when legal, is a governing principle in the 
construction of h^p deed ; and if it be clearly expressed by the ternis of 
(he deed itself, no extraneous facts or circumstances will be admitted to 
alter or change it. — Means v, T/ie Fresbyterian Churchy 3 WcUls ^ Ser- 
geants R., 303. (1843.) 

An actual or constructive possession in another must be clearly prov^ 
cd, in order to defeat a deed on the ground that the grantor was not \i. 
possession. And if it appear that both the grantf»r and the adverse 
claimant were under an equitable obligation to convey, such adverse 
possession will not affect the deed. — Cameron r. Irwin^ 5 Hilt, 272 — 
(1844.) 

A mistake in a deed cannot be rectified at law by parol evidence.— 
Cameronv. Irwin, 5 Hill, 212. (1844.) 

DEED— SHERIFFS. 

A sheriiTs deed takes effect from the day of sale, so as to pass what- 
ever interest the judgment debtor had in the lands sold at the time of the 
levy. — Boyd's Lessee v. Longworth, 1 1 Ohio Rep., p. 235. ( 1 843.) 

DEEDS AND PATENTS. 

Where a patent from the State for lands adjoming a navigable river 
above tide water refers for the location of the lot to a map on file in the 
Surveyor GeneraFs office, upon which map the lot is laid down as bound- 
ed on the river, generally the patentee is entitled to bold to the middle 
of the stream, subject to the riffht of the public to navigate the river in 
such parts of it as are navigable, and subject to such right of thepy^blic 
the patentee is entitled to the use (»f the water and water privileges 
naturally connected with the lot thus granted. Lots boundinji^ upon a 
river above tide water and immediately below a State dam erected for 
the use of a canal behmging to the State, were sold by the commission- 
ers of the land office as water lots, bounding upon the river generally. 
Held, that tho purchaser of such water lots was entitled to the wa^f»r 
privileges connected with such lots at the time of the sale by the naturnl 
flow of the surplus water over the State dam, so far as such water could 
be used to the middle of the stream without interfering with the pub- 
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lie right of navigcition, and thst tne State officers could tiot afterwardi 
lease such surplus waters and authorise the lessee to prevent them from 
flowing over the dam to the injury of the water privileges connected 
with the water lots thus sold.— Varied v. Smu^ 9 Paige^ €h. R., p» 6A1, 
(1843.) 

DEMAND. 

No special demand need be alleged where a party enters into a 
written obligation to pay his own debt, '* on request'' or ** on de- 
mand." NeUo»Y.Ba9twick,5liiirsIi^p.87. <1844.) 

DISCOVERY 

The Court of Chancery compels a disco%'ery in aid of a prosecution at 
law upon the same principle and to the same extent that it compels a 
discovery in aid of the defence of a suit. — Lane v. Stehhii^s^ 9 Page^ Ck 
R., p. 6^22. (1843.) 

DIVORCE. 

If a husband comes for divorce, he must supply money for temporary 
support and to help the wife make a defence. His poverty will not pro- 
tect him. He must conform to this general rule or abandon his suit* 
Purcea V. Purcdl, 3 Edwards' Chancery Rep., p. 194. (1 843.) 

' DOMICIL. 

Where a party has repeatedly and publicly declared himself to be a 
resident of a particular parish, he will not be allowed, though actually 
residing elsewhere, to gainsay his own declarations, vvJiicb may have 
misled others. — Commercial Bank of Natchez v. Kmg/3 lLo/it».s'ort\s La. 
R.,p. 243. (1843.) 

The master and owner of a steamer, plying between the pf»rl of 
New Orleans, and the diff«rent towns on the Missw^ippi, or it^ tribu- 
tary streams, raiist be sued in the parish proved by witnesses to he 
that of his domicil ; and this, though he may have derjared in the 
enrolment of his boat, taken out before the inception of the suit, thnt 
bis usual place of residence is in the place where the action was 
brought. — Rirardr, Kimha1J,5 Rohinstm's Ln. /?., p. 142, (IS45.) 

An individual is to be taxed in the place of his domicil u\ home, 
and not where he is personally residing for a more tpmp(»r»rv pur- 
pose, having a home in s#Tme other place*' -Moore \. Wilkin:t, 10 New 
Hampshire R., p, 452, (1843.) 
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DOWER. 



Is a widow entitled todower in rents of lands teased by ber husband, 
if she has executed a release to the lessee of her dower right ] 

She is. for such release has only the effect of a confirmation of the 
tenant's estate, and is not an abandonment of her dower as between bflr- 
self and her husband^s heirs. — Williams v. CoXj 3 Edward** Chancery ij., 
p. 178. (1843.) 

If one has a dower estate and at the same time is tenant in common 
of the remainder with others, equity will set off to him his share by 
metes and bounds even while the life estate exists — Morgan v. Staley, 
U0ki4>R., p. 3S9, (1843) 

A deed thus acknowledged is not gotjd to bar dower. — " State of 
Ohio, Hamilton County : Before me, James Sisson, a Justice of the 
Peace, within and foi- said County, personally appeared, Abijah Med- 
dock and Rachael, his wife, who being examined according t^t law, ac- 
knowledged the above deed of conveyance to be their voluntary act and 
deed, for the uses and purposes therein mentioned. In testimony 
whereof/' &c. :. The certificate ought to show what was done that the 
Court might see whether the statute was complied with. — Meddock r. 
WiHiams, 12 Ohio R., p. 377. (1844.) 

A widow is not dowable of a trust estate of her husband. — Cooper r. 
WJiitneij, 3 Hill, 95. (1843.) 
Dower is a legal right, over which the husband has no direct control. 
In general, if the husband make a testamentary provision fur his wife, 
either in lands or money, saying nothing about dower» she will not be 
put to elect between the two, but may take both ; for the presumption 
is, that the provision was intended as a gratuity. 

Otherwise, if a contrary intention be manifested by express words, or 
i( the frame of the will be such that the wife cannot receive both the 
testamentary provision and her dower without breaking up the testator's 
plan of disposing of his estate. 

Where a testator devised all his real and personal estate to his wi4e 
duHng her life^ or so long as she should remain his toidow, with remaiiider to 
his children, and after his death the widow entered and occupied under 
tlie will for several years, and then married a second husband ; held^ that 
she was entitled to dower. — Bull and wife v. Churchy 5 Hill, R,,p. 206. 
(1844.) ■ 

A conveyance by the husband, shortly before his death, of all his pm 
perty, both real and personal to his children, without any valuable con- 
sideralitm, and with the intent to defeat his w fe <»f her dower and her 
share of the personal estate, securing at the same time to himself the pos- 
session, use and control of it during his life, is fraudulent against the 
claims of the wife, and will be set aside. 

Though the wife separate from the husband by reason of family dis- 
cord, yet such separation is no forfeiture of her right of dower and her 
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share of the personal estate, though she may have no justifiahle cause 
ofseparation. — Thayer y, Thayer, et al, 14 Vermont R„p, 107. (1S43.) 

This case came to this court by appeal from the decree of the Court 
of Chancery for this county, at its Septemher term, lb41, assigning to 
theoratrix dower in the real estate of her late husband, and ordering the 
defendants to pay her. by the time in said decree limited, a certain sum 
to make up, with what siie had received, one-third of the value of the 
personal estate left by her said husband, afterpayment of his debts and 
funeral expenses. 

On the hearing in this court, on the bill, anf*wers and testimony, the 
court found that Amherst Thayer, the huslmnd of the oratrix, during hia 
last sickness, and in expectation of soon dying, conveyed all the said 
estate, real and personal, to the defendant, Wheelock S. Thayer, his 
•on, in trust for said Wheelqpk S. and the other defendants, all of whom 
were children of said Amherst Thayer, by a former marriage. There 
was no consideration for the conveyance, but that of love and affection^ 
and it was made with the intent to defeat the oratrix of her dower in the 
lands, and of her share of the personal estate, of her said husband. The 
husband at the same time, by taking a lease from said Wheelock S., se- 
cured to himself the possessicm and use of all the property, so conveyed, 
during his life, upon a nominal annual rent for the real estate. 

It appeared from the testimrmy that there had been difficulty between 
the husband and wife, and that they had, shortly before his death, sepa- 
rated by mutual consent. 

A» O. AldlsandN S. Whi/trmore, for oratrix. Of the real property. 

1. The widow is entitled to one-third of the real estate of which the 
husband dies seized. — Vt. SlaL 967. As our statute has altered the 
common law rights of dower, by restricting it to th(»se lands of which the 
husband <i^>.Y setzcd^ we shall not be able to find ?iny precedents in the 
English authorities, or even in the decisions of other States, (except, per- 
haps, Connecticut,) that would help to decide this case. It must be 
settled, therefore, upon general principles of reason, policy and equity, 
and by the application of analogous doctrines of law. 

The wife is said to have both a civil a^id moral right to dower.— BawA* 
V. Sutfon, 2 Pr. Wms. 702, 703. This rigrht springs, first, from the na- 
ture of the marriage relation, and, by an implied agreement of the hus- 
band upon entering into it, he is bound to support her during life, and 
his death would seem t<» be the occasion, of all others, when justice, af- 
fection and humanity unite to demand that a reasonable provision for her 
suppott should not be withdrawn. This agreement, on the part of the 
husband is, in many of the old forms of marriage, directly expressed in 
words, as * with all my worldly goods I thee endow.* The obligation to 
provide for her, after his death, is still more imperative when w*e consider 
the disabilities which the wife incurs upon her marriage. She can ac- 
quire nu property ot her own, but all her earnings belong to her hus- 
band. All her personal property i:s ^hereby vested in him, and the use 



of all her rpal property. At bis death, therefore, his estate is composed 
of all the personal property she had at marriage, of the rents and proiits 
of all her real estate, and of allthe earnings of her life. To deprive 
her of a reasonable share of what is really her own property, the fruits 
" of her own labor and economy, to take away her support at the pre- 
cise period of time when, on account of her bereavement, she is least 
able to bear up against adversity, and most needs aid and consolation ; 
this is at war with all sense of justice and every sentiment of affection. 
A wise policy, too, which ever goes hand in hand with justice, encour- 
ages this provision for the widow as tending to promote harmony and 
happiness in domestic life. The wile works cheerfully to accumu* 
late an estate in which she feels that her reasoiiable share is «e- 
cured to her. She finds no capricious and arbitrary master in her hus- 
band, no rivals in her children. Her reasonable provision being fixed - 
by law and placed beyond the control of her husband, all motives are 
withheld from unfilial children to 'embroil their parents in domestic 
strife. 

The policy of securing; to woman her just rights extends its influ- 
ence beyond the scenes of domestic life, and promotes the general wel- 
fare of society. The laws which raise the condition of woman become 
some of the most important causes in advancing the progress of civili- 
zation. Hence it may be noticed in the histories of most nations, that 
their progress in civilization is unif6rmly accompanied with laws for 
improving the condition of the female sex. 

The considerations here suggested have ever been deemed so con- 
sonant with natural affection, ro strongly supported by the claims of 
justice, and so obviously required by a wise policy, that every civilized 
nation has established by law. the rieht of dower, and sacredly pro- 
tected it from t,he invasion of the husband. Even the rude Gothic and 
Teutonic tribes, in the dark ages, through all the vicissitudes of their 
wars and their changes of habitation, ever guarded the dowery of the 
wife. The civile far more indulgent than the common law, made the 
wife the partner of the husband, and gnve her the sole control of her 
property. The common law, at first, gave for dower only the use of 
one-thiril of the lands of which the husband was seized at marriage; 
but, by MagnaCkarta^ the right, of dower was extended to one-third of 
all the lands of which the husband was seized during covertnre, and 
various provisions were inserted for more effectually securing the 
widow against oppression.— 1 Reeve* 9 Hist, Engfand, p. 241,242. From 
the time of MagnaC/iarla, the law has remained unaltered in £ngland» 
and most of the States where the jcommon law prevails, and so watch- 
ful have the courts been to protect the rights of the widow, that it hafl 
become a maxim in the books that dower is a favorite of the Ja'.v. 

The construction of the statute which the defendants contend for, is 
not demanded by the object which the legislature had in view, in alter- 
ing the common law. Their intent was to remove an embaiTassiiig 
restraint upon the alienation of lands. , They did not seek to diminish 
or embarrass the wife's right to a support from her husband's estate 



upon hia cleath. On the contrary, oucb intent is unilbrnoly diBcl&imed 
in the text book on this subject, and it is asserted that the old law was 
thought to give but little practical protection to the wife^s rights— 
4 SaU^i Com. 41. It has never been suggested or agitated in this 
State that dower should be left to the sole control and discretion of the 
husband. Our statutes fix the amount,of dower, forbid the husband 
from altering it by will, and prefer it to the claims of creditors \ — tbus 
recognizing every principle of the common law which gives it protec- 
tion.— i^«*^ Stat. 262, 289. 

The fair operation of our law, as it stands, can work no wrong to the 
wife, for in all bona fide conveyances of lands, the money received on 
the sales becomes a part of the personal property, of which the wife 
may have her assignment. Give to our statute the construction the 
defendants ask, and the wife is reduced, in this state, to a more abject 
condition than she is in any civilized nation, or than she ever was 
among the rude tribes of the Goths and Teutons in the dark ages. She 
becomes an object dependent on the will or caprice oi her husband, a 
rival with her children for his favor and support. After spending her 
life in the faithful discharge of her conjugal duties she may be turned 
off in her widowhood and old age to utter destitution. The alteration 
of the law makes it more incumbent on the court to defend the wife 
from wrong, and she now has no power to defend herself. 

Such voluntary conveyances as are set up by the defendants, would 
be void as against creditors —i2^?^?. SiaU 26'2, S\io 5, ib. 268, 277. 
Surely the claim of the wife for a suppwrt from that estate into which 
all her earnings and all her property have gone, cannot be deemed less 
sacred than the demands of ordinary creditors. The spirit of our la^s 
and the provisions of our statutes prefer her claims to those of credi- 



The husband cannot defeat his wife's right of dower by devise. — 
1 Bev. StaL 289. The conveyances by Thayer are in the nature of a 
testamentary disposition of his property. They were mSideln prospect of 
death ; they conveyed all Ais real and personal property, reserving the 
use to JiimscTf for fife, and dividing it upon Ins death among his legal 
heirs, precisely as the law would have divided it without a will, (ex 
cept that they defeat the wift^'s dower,) and they were without valua 
ble consideration. No particular form of words is necessary for a de- 
vise. An instrument in any form, if the obvious purpose be that it 
shall not take place till after the death of the person making it, shall 
operate as a will. If these conveyances are held valid, the principle 
that the husband cannot deprive the >^|fe of dower, by will, is virtually 
annulled. The common form of a will would be changed to the form 
of a deed, but the substance, that is, the testamentary disposition, would 
remain. By changing the f<»rm, too, the restraints, which are provided 
by the statute as^ainst imposition and fraud upon dying men, will be 
annulled, and wills that cannot be cancelled will creep into use. 

There are several established principles of law which, by analogy^ 
afypljf to this case ; e. >^. voluntary conveyances, made by the wife be- 
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fore her marriage, to deprive her buabam} of he? property, and by the 
Imsband to deprive the wife of dower, ar^ relieved against in. equity.-^ 
4 Cn Dig., 34:2, 34^, w. 34 to 4'^ 5 CarUtm v. Dorset^ 8 Vem. 17 ; Pilt v. 
HiuU, 1 Vem. 18; Pouhany. Weliingten, 2 Pr, Wms. 5:^3; Godclurd v. 
5»o/r, 1 5m**. 485 ; 2 KmtU Com 174, in note cfte^ 13 Jiain^ Rep, 134; 
, 1 MeigH* Term. R, 142. If made after marriage by the husband, for 
the aatne purpose^ they are more unjuat and fraudulent than if made 
before marriage. In the latter case the wife may. by inquiry, discover 
the wrong and protect herself by refusing to marry ; but after marriage 
she has no remedy ; she cannot dissolve the marriage, she cannot as* 
sume the control of her property, and, without the aid of chancery she 
is utterly helpless. The principles, upon which these decisions are 
made, are exactly the name as those for which the oratrix contends in 
this case. 

An assignment of the wife's choses in action, by the husband, for a 
valuable consideration, bars her right of survivorship, but without such 
consideratioQ it does not bar her. — 1 Vern, 7, 2 Kent, s Com, 137, 

A collusive judgment against the husband doe? not prejudice 
the wife's right of dower, though a recovery by actual title destroys it. 
4 Kent's Com, 48i This was the doctrine of common law, and is affirm- 
ed by Stat, WeUm, 2 chap. 4. The Revised Statutes of New York 
declare the same thing, and these are doctrines of law mei'ely. 

|t was not necessary at common law, for the husbftnd to be seized in 
deed of the lands to establish dower. Seizin in law was sufficient. 
—1 Cr. Dig. 122, *«c. 11. lb. 187, sec, 8. 

The wife is deemed a purchaser for a valuable consideration, and the 
husband by a voluntary conveyance before marriage, cannot defeat a 
wife of her rights.— 1 Chan. Cos, 99 ; Rob, on Con, 502^ Cites Rodger v. 
Laugham ; Kirk v, Clark ; East India Co. v. Clavef, 

C(3urts of equity extend special favor to the righta of married 
women, and often establish their claims^ and grant the relief when 
remediless at law. Thus a deed from baron to feme during coverture, 
though void at law, is valid in equity. Again, chancery will compel 
the husband to provide for the wife, before it will help him reduce her 
choses in action to possession. — 7 J. C. R, 57. 

The actual seizin in substance was in Amherst Thayer, at bis death* 
He held possession at death, and his possession was not by virtue of 
the lease from Wheelock S. But in his own right. The deed and 
lease must be construed a9 one instrument, and mean to have and to 
hold, upon the death of A. Thayer, not before. This would be void. at 
common law, as a freehold to ^ommonce if^Jviifre» 

OP THK PEBSONikL PBOPBRTT. 

The conveyances of the perianal property were fraudulent and VQid| 
for the same geneial reasons which have been aaugned as avoiding the 
doeda of the land. 

They Were alae void, as being at the myat mere gifts which, without 
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delivery to the donee, are void. The possession of the ]»er8onal pro- 
perty was all in the husband of the oratrix, till his death. There was 
no deHvei7 to the defendants or any n\ ihem. Equity will ni»t give 
effect to an inchoate and imperfect gift. Amherst Thayer did not part 
nor intend to part with his dominion over the property.— ^4 Ken^s Com, 
43S-9 ; 7 Johm. 26. 

,J^ut the conveyances do not amount to even a mere gift, for Amherst 
Thayer was to have the use and avails of the prrtj)eity for life, and upon 
his death, the defendants were to have what was left. This is a paere 
'promise to give at death, a promise to make a voluntary gift ; and courts 
of equity will not carry into effect voluntary agreements or proraii^es, 
that are executory. It will he difficult fur the defendants to sug-gest 
any very meritorious considerations to help their claims. — \^ Johns, 
145 ; Minium v. Sef/numr, 4 J. C. R. 497, 4 K. C. 52, I Cr. Dig. 137 ; 
Sidney y. Sidnejfy 3 Pr, Wms. *269. / 

Dower may be assigned by a decree of chancery. In practice, it ia 
quite as convenient and cheap, as the mode of process at law. — 4 K, C. 
71 ; 4 J. a R. 607. 

H, R, Beardsley^ for defendants. 

The family settlement made by Amherst Thayer, being based upon 
the consideration of natural love and affection, is a valid transaction, as 
between the parties, and will only be set aside in favor of bona Jidt 
creditors. — Roberts, on Frauds, 22-24. 

As it regards the personal property, the transaction was equally valid 
and binding upon the paities. The fact that the properly was to remain 
in the possession of Amherst Thayer, until his decease, would only be 
inoperative as against creditors. — Roberts, on Frauds, 641 to 649 ; lb. 50 
to 54 ; 16 Johns. R. \S9; 7 Johns R. 161 ; 1 Root*s R. 104 ; 17 Mass. 
R.222; 1 Vern. jR. 100. 

The wife at the time of the settlement, had no rights to be affected 
by it. She was not a creditor, and is never regarded as a creditor to 
her husband. Whatever be the amount of property which he may ac- 
quire by the marriage.— MaJ. Ck. 387-8 ; 5 Cmd. R, 419. 

The oralrix claims to set aside this settlement, upon the ground that 
it Was made in fraud of her rights. The determination of this question 
must depend mainly, if not wholly, upon the legal rights of the oratrix 
touching her husband's property during coveiture. The Englisb rule 
upon this subject has been abrogated by our statute. — Rev. Siai.,jp. 
347, *«:. 70,71. 

In order to determine the right of the widow, under our statute, it 
may be important to consider the object of the statute. It is manifest 
that the object and intention of the act was to free property from the 
incumbrance, which, by the English law, attached upon the marriage. 
It was an obstacle in the way of alienation, extremely burthensome and 
prejudicial. The act makes the death of the husband alone, to give 
birth and life to the right of the wife. The widow has then, under 
this act, no righ( by virfae of the marriage, nor at any time during 
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caverture, to any part of her husband s esta; o, but it is left free, to be 
disposed of by sale or otherwise, at his will and pleasure. 

This subject was fully examined at 4aw in Connecticut, in the case of 
Stewart v. Stewart, 5 Cmm,R. 317. upon a state of ifacts identical 
with the present, and in that case the court fully sustained the doctrine 
fur which we now contend. This is the only reported case which we 
have been able to find, bearing directly upon the point in controversy, 
but it is none the less to be regarded because it stands alone. The 
decision is founded in sound sense and reason, and is unquestionably 
the law on this subject. 

In England, and wherever the English rule prevails, the right of" 
the wife originates with the naarriage, whereas in this State and Con- 
necticut, the right has no existence till the decease of the husband, and 
then attaches only upon the estate of which he died seized. 

If the view thus far taken be correct, the pretended fraud commu- 
ted by Amherst Thayer, upon the rights of his wife, falls to the ground. 
It is an absurdity, a solecism in terras, to talk of fraud upon rights which 
have no existence. The oratrix, at the time of the settlement made by 
Amherst Thayer, had no rights to be defrauded. 

We have thus far considered the case in its legal aspect, and have 
treated of tlie rights of the oratrix as they exist at law. 

The next inquiry is, as to the rights of the oratrix in equity. If she 
has any right at all, it is a mere equitabk? one, which a court of equity 
will recognize, or not, according to the circumstances of the case. It 
is not easy to discover what equity is to be derived from the single fact 
that she was Thayer's wife. The contract of marriage is> equally and 
mutually beneficial. What the wife loses, or surrenders, by the mar- 
riage, is made up to her by an equivalent, which, by law, the husband' 
is obliged to render. Hence no equity can arise from this considera- 
tion, which a court of equity will recognize as paramount to all other 
considerations. To sustain this claim would be against sound policy. 
It would be offlering an encouragement to the violation of conjugal 
duty which equity will not permit. But this view of the subject does 
not rest alone on general reasoning. It has been adopted and sustained 
by couits of equity in numerous adjudged cases in matters of equitable 
consideration bearing a strong analogy to the present. For instance, 
when the wife, without cause, deserts her husband, equity will not aid 
her in enforcing a marriage settlement, or in recovering property settled 
to her separate use. — Jereimfs Equity Juris, 204, Lee v. Lee, 1 Dick R. 
321 ; 2 IL 806; 1 Mad. Ch, 391. 892, 4 Ves. 798 ; MiUmay v. MUdmay. 
1 Vem. 52. 

See, too, in regard to alimony, it has uniformly been holden that 
licentious conduct and misbehaviour of the wife will destroy her claim 
for alimony.-r-jB^ Dig. S9, BedeU y. BedelL i Johns. CLR, 604; Wat- 
kins v. Watkms,2Aik.96. 

These cases proceed on the ground that the relation of husband and 
wife having once subsisted, alone, does not confer upon the wife a suffi- 
cient equity to enforce a claim for property against the husband. 
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Agakif this subject matter ''is regulated by poskive statute, and a 
equally binding upon a court of equity and law. If the oratiix had no 
right at law, she has none in equity. If she could not, agamat the act 
of which she eomplaitifl, be defended at law, she capnot in equity. Her 
rights must have a legal existence, to enable her to enforce them in a 
court of equity. They must exist in fact, not in imagination. If she 
has no rights to dower by law, except in such property as remains 
undisposed of by her husband in his life time, or in other words, if she 
has no rested right in her husband's property during covertute, she 
has no right in equity, or any where else, after his death, to question his 
alienation of it during life. 

Personal property, under our statute, stands substantially upon the 
same footing as real estate, and yet, was it ever questioned, that the 
husband might not give every vestige ol it to his children duiing life, 
and the wife have no right to complain of it ] 

In New York, personal property, by their statute, (Vol. T, p. 5B8, 
sec. 15.) is placed upon the same ground, as it regards the right of the 
widow, that it is under our statute, and yet it was there adjudged in 
chancery, in the case of Holmes v. Hof-mesy 3 Paige^s Ch. R. 36^, that the 
husband might make such a disposition of his personal property as he 
chose, even for the purpose of depriving his wife of any share in it, 
after bis decease, and that he could not thereby commit a fraud upon 
the rights of his wife. And the reason given is, that she had no rights 
to be defrauded of. We are unable to discover why that case, if law, 
b not conclusive of the present. See also 8 Ves, 62, 1 Pick. 157. 

But again, there is a class of cases which would seem to show a very 
marked distinction, recognized in the books, between the marital 
rights of the husband and those of the wife, and which may be impor- 
tant in the consideration of this case. 2 Horenden on Frauds, B*Z. The 
doctrine dediicible from these cases is, that the law conveys marital 
rights to the husband. For instance, the husband, by maniage, acquires 
an absolute property in the personal chattels of his wife, the right to 
control and reduce to possession her choses in action, and the right to 
the use of her real estate during coverture. Here are certainly very 
paramount and important rights, and, in view of these rights, courts 
have holden that pending a treaty of maiiiage, if the intended ivife 
makes a voluntary conveyance or settlement of her property upon any 
person in fraud of these rights, the conveyance or settlement will be eet 
aside.' — Carlton v. the Earl of Dmset^ 2 Vem, 17 ; Goddard v. Snow, 1 
Rtisseirs R, 485. These cases are all reasonable, and perfectly consist- 
ent with our previous view taken of this case. 

But while this doctrine is sound in regard to the rights of the hus- 
band, it by no means follow^, that the wife stands upon the same foot- 
ing; but on the contrary, the wife has no $uch rights, and, of cout^e, 
none to be affected by any antenuptial act of the husband. Hence, it 
is, that while the books are full of cases in which antenuptial convey- 
ances, made by the intended wife in conteinplation of marriage, have 
been set aside in favor of her husband as a fraud upon his marital 
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rights, not a single EngUah case caa be found whete a voiu&tary con- 
^eyance, made by the intended husband befure marriage haa been set 
aside as fraudulent upon the wife's right of dower, and the reason is 
obvious,— this right of the wife is too remote, and depends upon too 
many contiiigeiicies to i)e affected by any antenuptial act of the hus- 
band, whereas, the rights of the husband are immedfate and dependant 
upon no contingency. If this distinction be true, iii leferenco to tho 
English law on the subject of dower, most emphatically ought it to 
obtain in this State, and under onr statute, in relation to dower.* Indeed, 
this distinction necessarily grows out of the law regulating the ^'elation 
of husband and wife. 

The legal existence of the wile is merged in that of the husband 
Most of her rights are either transferred hj law to the husband, or ex* 
tinguished by marriage. While the husband, by t\m marriaue^ acquires 
rights, she loses the same rights. This consideration furnishes a very 
strong argifment against the claim of the oratrix. Had it even been 
supposed the intended wife, by entering into a contra(ct to marry, there- 
by acquired any such light to dowor as could be recognized either at 
i\» or in equity, cases would have occuiTed in which conveyances, 
\nade by the future husband, in comtemplatinn of naairiage, avid for the 
purpose of defeating dower, would have been made the subject of 
judicial investigation. 

DURESS. 

Where one induces another to enter into a contract and part with his 
property, either by duress of imprisonment, or duress per minas, the 
transaction is void and no title passes. 

A party who assumes the control (if property obtained by him in this 
way, is liable to the owner in trover, without any previous demand. 

Semble, that there may be duress of imprisonment, even where the 
imprisonment is under legal process. 

To constitute duress per minas, it is not essential that the party be 
threatened with loss of life and limb, or with mayhem ; but it is enough 
if he act from fears excited by threats of illegal, imprisonment. 

Se>, if he acts from fears excited by threats of battery, or the destruc- 
tion of his property. One who has obtained goods by fraud or duress, 
and is sued as a wrong-doer, cannot make title by showing that he paid 
a part of their value ; but the most he can ask, is to have the payment 
considered in the assessment of damages. — FosJuiy v. Ferguson, 5 Hill^ 
i2.i?. 154,(1844.) 

EJECTMENT. 

An equitable title is np defence m ejectment. — Moore ▼. Bumefs 
Lessee, i i O^iio R , p, 334. (1S43.) See aho LrntHey's Lessee v. Qfats, 1 
Okio R„ p. 243 ; Spencers Lessee v. Marckl€y2 Ohio /?., p, 263; Lessee 
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of Hoffs hart y. HtmpkHWs heirt, 3 Ohio R., p. 232; Siark's Le99e t 
Smithy 5 Ohio R^ p. 455; SiuarVs Latee v. Parish, 6 Ohio fi., p. 476. 

A plaiodff in ejectntent can only recover upon the stiength of his 
own title.— .Aifl/r v. Loit, 3 HtU, 182. (1 843.) 

When an ejectment is served on a tenant wh^ does not notify his 
landlord to appear, die coart will open a judgment obtained by default 
and permit the landlord to be made d'ifeudant and contest the title ; but 
this will not be permitted on the application of one who is in posses- 
sion, and stateshimse.f tobe the agent of other persons, whf» have long 
since sold, and admits he has never paid rent ; though he says he has 
made repairs. — JVhartom v. Boiham, 3 WafU Sf Sargeant, 158. ( lb43.) 
A person who has purchased real estate froiH a municipal cropnra- 
tion under a sale for an unpaid assessnient, in ejeotmetit by the fc»rmer 
owner, may prove that the coqioration has complied with all the requi- 
sites of its charter, both in respect to laying out the street and making 
the assessment. — Sharp v. Speir, 4 /////, 76 ; Sharp v. Johnson^ 4 Ifi//, 
92. (1843.) 

A trustee in a deed of trust, with power to sell to pay debts, raaj 
maintain ejectment, though the money be paid- Such payment does 
not re-invest the legal title without a reconveyance. — Moore v. Bitmrf^t 
Letter^ 11 Ofiio /{., p 334. (1S43.) It is oiherwue however in the case 
of amortg^ee. — Perhfns* Lessee v. Dibble^ 10 Ohio R., p, 433. 

In 1798, one Swift conveyed lands to a trustee, without warranty, 
recitincr in his deed that he had a legal title, when in fact he had but 
an equity : Afterwards, in ISOO, Swift acquired the legal title : After- 
wards, in ISOI, the trustee re-conveyed without warranty to Swift; 
and then, in 1803, Swift conveyed "whatever he acquired," by the 
deed from the trustee, to Kinsman, withoi^ warranty. — Hrh!, that al- 
though the trustee had not, at any time, the legal title, yet Kinsman 
has a good title by estoppel ; and that he may use it, not only defen- 
sively, but to sustain ejectment upon it, against one who has mere pos- 
session. — Kiiumams Lessee v. Loomis^ 11 Ohio R,,p. 475. (184^.) 

ELECTION. 

fieturas made by inspectors of election are ministerial acts and not 
|udicial. 

Such returns are valid so far as ti:ey are confined to the facts which 
the inspectors are required to set forth ; and if they go beyond these 
and state others, such statements will be treated as a mere surplusage. — 
EjparU Heath, 3 Hil^ 42. (1843.) 

ELECTION OF ACTIONS. 

Where goods deposited with a person are wrongfully sold by him, 
he will be liable to the owner iu trover, or the latter may wai^e the 
tort and bring assumpsit for momey reccired on the sale. 

The owner may, moreover, at his election, recover of the wrong- 
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doer the value of the property in an action for goods soli and ddiv^* 
ed.'^Berley v. Fayhr and otJiers, 5 Hill, iJ., p. 577, (1814.) 

ELECTORS. 

• 

A person, the offspring of a white man, and a half-breed Indian, is a 
lawful voter. An action on the case Jies against township trustees, for' 
refuaitig a lawful vote» without proof of express malice. — Jeffries v. An- 
ke»y, 1 1 Ohfo R„ p. 372. (1843.) ^ 

If the Court of Common Pleaslnstruct the jury that a man who has 
any negro blood whatever, is not a lawful voter, it is error. — Thacker y. 
Hawk, 1 1 Ohio /?., p. 376. ( 1843.) 

EMBLEMENTvS AND CROPS. 

What are emblements ] Corn, peas, beans, hemp, flax, and all other 
annual products which are produced by the labor of the husbandman, 
are in general considered as emblements. Tenant for life, or his repre- 
sentatives, shall not be prejudiced by any sudden determination of his 
estate, because such a determination is contingent and uncertain, Co, 
Liu. 41. Therefore, if a tenant for his own life sows the lands, and^ 
dies before harvest, his executors shall have the emblements^ or profits of 
the crop ; for the estate was determined by the act of God^ and it is a 
maxim in the law, that actus Deineminifacit injurium. The representa- . 
tives, therefore, of the tenant for life, shall have the emblements to com- 
pensate for the labor and expense of tilling, manuring, and sowing the 
lands; and, also, for the encouragement of husbandry, which being a 
public benefit, tending to the increase and plenty of provisions, ought to 
have the utmost security and privilege that the law can give it. But 
trees and fruits on trees, though ripe, and grass growing, though ready 
to be cut into hay, and though improved by nature, and the labor and 
industry of the occupier, by trenching, or sowing hay seed, are not 
emblements, but belong to the remainder-man or heir. — Com. Dig, Biens, 
G, 1. Tol/er, b. 2 ck, 4. 

With respect to who is entitled to emblements. Lord Ellenborough 
observed, in 8 ^0.9/, 343, that the distinction between the heir and 
devisee in this respect, is capricious enough. In the testator himself 
the standing corn, though part «>f the reality, subsists for some pur 
poses, as a chattel interest, which goes on his death to his executors ai 
ao;ainst the heir ; tliough, as against the executors, it goes to the devisee 
of the land, who is in the place of tbe heir, unless ptherwise dii*ected. 
This is founded upon a presumed intention of the devisor in favor of 
the devisee. But this again may be rebutted by words which show an 
intent that the executor shall have it. A devise to the executor of all 
the testator's stwik on the farm, entitles him to the crops, in opposition 
to the devisee of the estate. — 6 East, 60 1, note d, b Enst^ 339 ; Com. Dig. 
Biens, G.'Z. Eveiy one who has an uncertain estate or interest, if his 
estate determiiies by the act of God, before severance of the com, shall 
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have (be eihblenieiita, -.r they go to his execator or administratftr. As 

if a tenant for life bow the land, and die before aeverance; or tenant 
pur auter vie and ceshiy que vie, dies, or tenant for years, if he so long 
live, or the lessee of tenant for life, or if a lessee stncily at will die, 
or if tenant by statute, merchant, &c. sow, and be satisfiecl by a 
casual and sudden profit before severance. — Co, lAfL 55. d. Com, 
Dig, Bicns. G. '2, However, a lessee of tenant for life is bound 
to take notice of the tinne of tlie death, and if, in ijo^xKiranco 
of it, he after umrds sow corn, he is not entitled to it. — Bro, Ab. Noiice^fl 
15; Vin. Ah, Notice A. 2 j)L 5. If the particular estate deteimine by 
the act of another, as if lessee at will sow the land, and before the sever- 
ance the lessor determines his will, the lessee shall have the emble- 
ment. — Co. hilt. f)5. But if a person have a certain interest ^ and knom 
the determination of it, he shall not have the emblements at the end :f his 
term, unless he can establish a right to an away going crop, as soUiC- 
times exists by custom or local usage, as if lessee for years sow his* 
land, and before the corn be severed his term ends, the lessor or be 
in reversion, shall have the corn, Co. Litt.., <55; and if an outgoing 
tenant sow corn even under a bona file supposition that he is entitled 
to an away going crop, when he is not so, and after the expiration of 
his tenancy cut and carry away the corn, the landlord may support tnn 
Ter for the same. — I Price Rep,, 53. Sb if a person deteiTnines liis 
estate by his own act, he shall not have emblements, as if lessee at 
will sow and afterwards determines the will befc»re severance. — Co. 
Liu. 55 5., 6 Co. IIG; Cro, Eliz, 461. So if an estate determine by for- 
feituie for condition broken — Co Lift: 55, A.; 1 RoH, 72H, I, 33,36; 
Com Dig,, Biens, G. 2. Thus much for the laws of England in regard 
to emblements and crops. Those laws probably prevail in a greater 
or less degree throughout the United States, where neither custom nor 
statute has intervened. It has been decided in New York thnt when 
an estate at will is determined by the lessor, the lessee is emitled to 
emblements. — Per K^it, C. J, 9 Johns, 11*2. The same law pievails 
in Mass. — Per Wilde, J,, 17 Mass., 287. So also in Maine. — 1 ^^ejtf^y, 
215, 224. In New York the tenant is not entitled to emblements, when 
the termination of the lease is fixed and certain. — WhitmarAh. v. Cutting, 
:0 Johns, 360 ; S P. Bain v. Clark, 10 Johns, 424. In Maryiand, grow- 
:fig clover and hay are not emblements — Evans v, Ing^ehart, 6 Gill 
and Johns, 188, 189. The same law prevails in New Hampshire. — 5. 
P. 3 iV: Ramp 504. 

In the case of hane v. King^ S Wen. 584, it was decided that where 
the mortgagor lewises the mortgaged premises, his lessee is not entitle<l, 
as against the mortgagee, to the crops growing at the time of the fore- 
closure and sale of the premises. And if the mortgagee becomes the 
purchaser at such sale, he may maintain trespass against the lessee for 
taking away . the crops. When a farm is let for a year uoon shate8,tht) 
iessor and lessee are tenants in common of ihe crops. — Custoell v. Di*- 
vrich, 16 Wend. 379. See Steieart v. Doughty, 9 Johns, lOS, 

in Massachusetts, corn or other product of the soil, raised yearly b) 
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labor and'CuMvHtion, when fit to be harvested, may be seized on execu- 
tion, and be cut, gathered, and sold, by the sberifF. — Penhallowy, 
Dffffgkf, 7 Mass, 34 In the case of King v. Fowler, 1 4 Pick. 238, it 
was decided that if one who is in possession under a judgment in a 
wiit of entry, convey the land to another, who sows it while a wnt of 
right is pending against him, and the demandant recovers judgment, 
and' obtains seizin and possession before the crop is severed, such 
demandant is entitled to the crop, as he would have been, if his suit 
had been against the grantor of the tenant. In North Carolina, if a 
tenant for life die, before the ground is actually sown, the emblements 
belong to the remainder-man. — Geev, Young, J Hayw, 17. In Virginia, 
the executoi*s of a tenant for life, are entitled to such emblements only 
as were seeded in his lifetime. — Per Roane J. Thompson v. Thompson, 6 
Munf, 518. In this State also, a devise of land in fee simple, with all 
the cn^ps thereon, whether gathered or growing at the time of the 
devisor's death, possess not only the crops made during the year the 
' devisor died, but those of the preceding year, remaining on the land, 
and those brought there from other lands to be stored. — Carnagy v. 
Woodi^ock, 2 Mtmf. 234. By the Tennessee Statute of 1825, a landlord 
has a lien on the crop raised on the demised premises, vv^hether raised 
by his lessee or by a subliessee. And this lien attaches to the crop, 
although the sublessee may have paid the first lessee for the rent.— 
EutMge v. Walton, 4 Yerg. 458. In Kentucky, growing crops may be 
levied on, and sold before they are matured. — 'Craddock v. Riddkshar- 
ger, 2 Dana, 206 ; Parham v. Thompson, 2 J. J. ; Marsh, 1 59. Crops 
sown or planted by one in his lifetime, arid which are gathered dunng 
the summer and autumn next after his decease, constitute part of. his. 
personality. — Singletofi v. Singleton, 5 Dana, 92. In Ohio, crops in the 
ground go to the administrator, if the intestate die after the first of 
March, and they are gathered before the first of December. All other 
crops go to the heir. — Green v. Outright, Wright, 738. In Connecticut, > 
a mortgagee, not in possession, has no right to the emblements ; and 
when they are severed by the mortgagor, they become his 'property 
absolatoly, and without any liability to account for them. ^^ Toby y. 
Reed, 9 Conn, 225. In Vermont, if the husband lease landsof his wife, 
and before the expiration of the term she procure a divorce a vinculo 
matrimonii, the lessee shall hold the emblements. — Gould v. Webster, 1 
Tyler, 409. In Delaware, wheie leases are generally from the 2;>th of 
March, the tenant is not entitled to the oat crop, unless upon a special 
custom, which must ha pleaded if relied on, and cannot be given in 
evidence on the general issue. — Templvmany. Btddle, 1 Harring. 522. 
In Alabama, the words ''crop time," when used in a written agree- 
ment between a planter and hi^ overseer, mean that portion of the year 
only, which is »>ccupied in making and gathering the croi^. — Mar tiny. 
Chapman, 6 Porter, 344. By the common law, growing crops are not 
the subject of larceny. — 2 Bailey, 36. By the custom of Pennsylvania, 
a less*?© for a terra certain,' is entitled to the way-going crop, (i. e. the 
grain sown in the autumn, to be reaped the next harvest,) though such 
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right be not recognized in the contract ; and he may enter to gatber it, 
or raay niaifltain troKpass for it sgainst the lessor oi* bis vendee after the 
expiration of the lease. — Stultzv, Dickey, 5 Binn, 285 ; Diffedai^ffer y, 
Janes^ cited, 5 Binn, 280, 2 Bjiwi. 487 ; Comfort v. Duncan, 1 3fi7r*, 231 ; 
Biggs V. Broum, 2 S. and R.U; Demi, v. Boiler, 1 Pennsyl. 224. The 
custom is the same in New Jersey. — Van Doren v. Ereritl, 2 South, 
460 ; and also in Delaware.-- Templeman v. Biddle, 1 Harring, 522. 

ENCUMBRANCE. 

An encumbrance upon land, na*" known to the vendee wben be 
accepted the conveyance of it, may b^ set up as a defence to the pay- 
ment of a bond given for the purchase money, although the deed con- 
tains a covenant of general warranty. — Roland v. Miller ^ 3 W€mUs and 
SergeanVt R. 390, (1843.) 

^ ENDORSEMENT. 

» 

If two persons, not partners, endorse a note payable to their order, 
thev cannot be made liable unless notice of non-payment be given to 
each. --WUlis v. Green, 6 HiU, R.p, 232. (1844.) 

ENLISTMENT. 

A person of full age voluntarily enlisting in the army of the United 
Sfntet is not entitled to be discharged from the service upon the ground 
of his being an alien. — TAe United States v. CoUingkam, 1 Robinson' i 
Virginia R., p. 615. (1843.) 

There is no statute or principle of public policy which forbids the 
enlistment of aliens into the army of the United States; and such en- 
listments are therefore valid. If a recruiting officer makes an unau- 
thorized enlistment, the United States may adupt the act, and thus ren- 
der it binding on both parties from the beginning.-^ T^f United Stales y» 
Wymgall, 5 HiU, R p. 16. (1844.) 

This doctrine is carried fiarther even in England. She has long had 
statutes declaring that foreigners enlisting into her sea and land arma- 
ments, and serving there for a certain length of time, shall be ipso Jacto 
naturalized. 

(See 1 3 George 2, chap. 3 ; and 2 George 3, chap. 25 ; 1 Barge's Com. 
on CoUmiad and Foreign Law, 713.) Burge mentions a similar regula- 
tion as once existing in France. — (Id. 702.) None of our own oume* 
reus acts concerning the army, previous to that of 1802, contains an inti- 
mation that the recruiting service should be restricted to the enlistment 
of citizens ; nt«r is it believed that previous to this time,* a doubt of the 
legal light to enlist foreigners was entertained by any one qualified to 
pronounce upon the subject. 

The designation in the act of 1802, was adopted by reference in the 
act of April 12, 1808, Sec. 5,— (4 Bio^su, 163.) The statute of Januai « 
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11, 1812, under which the army was levied with a view to the war soon 
after declared against England, gave a lx>unty ibr enlisting any eift*c- 
tive, ahle- bodied man of a ceitairt age^ without regard to his citizen- 
fihip — (See Sef\ 11 and 12, 4 Borevy 369.) Several other statutes for 
enlarging the army, passed during the war, contain a like designation. — 
{See acU of Jan, 20th, 1813. Sec, o ; ff Jan. 29lk, 1813. Set;, 7 ; of Doc. 
UM, 1814, Sef\ 1; 4 Bixn-eu, 48S, 492, 719.) At the close of the 
war the President was authorized to reduce the peace establishment 
to ten thousand men. — 4 Biorcfi, S2i>.act ff March 3, 1815.) The array 
to be reduced had been enlisted pursuant to different statutes, several 
of which had most clearly authorized the reception of foreigners. Under 
such statutes no doubt the greater number of our troops serving in 
1815 had been levied. Among those there must have been some aliens ; 
yet the statute then fixing the establishment, contained no direction that 
the President should distinfruish between them and others, in the ])er- 
flons to be retained. Nor do our vaiious statutes concerning re-enlist- 
ments, contain any such distinction. 

The writers on international law hold the same doctrine. — (See Vat' 
tel, B. 1., c/tap. 19, Sec. 220 to 226. Also, Du Ponreau's Btjniershock, 
chap. 22, p. 175.) Valtel Book 3, chap. 2, Sec. 13, 14. — Da Ponceaus 
BynkersJutck, chap. 22, p. 174.) 

ENTRIES OF DECEASED PERSONS. 

In proving abbreviated entries of a deceased person, a person skill- 
ed in such matters may, like a translator, testify to the jary what they 
etand i^jr.— Sheldon v. Benham, 4 Hill, 129. (1843.) 

EQUITY— ASSIGNMENT. 

The general jurisdiction of this Court is appeila'e, and most of tlie 
writs that it is authorized to issue, are in aid of its appellate powers; 
but it has undeniable authority to issue other writs, as a portion of its 
original constitutional jurisdiction, among which is the wiit of manda- 
mus. 

It has been the constant and invariable practice of this Court, to is- 
sue writs of mandnmus, whenever the party applying showed that he 
was legally entitled to their benefit, and to direct them either tQ minis- 
terial '»r judicial oflicers. 

When addressed to judicial officers, they can be executed only in 
term time ; but when addressed to ministerial officers, they may be exe- 
cuted at any time. 

The issuing: or refusing an injunction, is not a judicial did, but the 
exercise of a ministerial discretion. 

If. theieftire. an injunction has been improperly refused, this Court 
will, under our statute, award a peremptory mandamus to the Judge, 
commanding him to grant the writ. 

Trustees appointed by a deed of assignment for the benefit of credi 

6 
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tors, executed by a bank, have a right to proceed in equity against di. 
rectors who refuse to deliver over to them the property and assets <if the 
bank, in order to have the property sun'endered, and the directors en- 
joined from intermeddling with it ; and the bill, in such case, is a bill to 
have the trust established and protected. 

And, the deed in such case conveying the pr/)perty absolutely, by 
words of present grant, and expressly providing that the property shall 
be delivered to the trustees, immediately on the execution of the deed. 
a stipulation in the deed that each trustee shall execute a certain bond, 
is not ^condition at all, in the technical meaning of the term, and, if a 
condition, is only a conditi*m subsequent, and not a condition precedent, 
to be performed before the estate vests, or the trustees are entitled to tho 
property. 

And, therefore, when the bill is filed to obtain the property, it is no 
ground for refusing the relief, that part of the trustees have not given 
bond. 

There is no necessity for the trustees to sign such a deed-, to make it 
valid, in the firet instance ; but any act done by them, which shows their 
assent, will make it obligatory on them, and equity will enforce the trust. 
Hesokitions, passed by the directory who ordered the deed to be 
made, and approved it before its execution, restricting the delivery of 
the property, cannot alter or vaiy its legal tenor or effect ; and, if such 
resolutions provide that the property should not be delivered until a 
third person should certify to the directory that certain of the trustees 
had executed bonds, the accidental or culpable negligence of that per- 
son could not prejudice the rights of the trustees, much less those of the 
stockholders and cestvis que trust. 

The moment the deed was executed, the relation of trustee and ces- 
tui que trust, placed the estate under the jurisdiction of a court of equity ; 
and, if there could possibly arise any difficulty upon the subject, that 
jurisdiction would still pursue the estale, and transfer its possession to 
the trustees who had given bond, holding it for others to come in and 
give bc«nd, and, if they failed, in a reasonable time, to do so, would re- 
move them from office, and cause «>thers to be put in their places. 

The right of a court of equity to enteitaiu such a bill, flows fiom the 
familiar and universally attested fact, that the. establishment, enforce- 
ment, and protecti^»n of trusts, constitute one of the great original 
branches of equity jurisdiction. 

As chancery will compel the performance of trusts, so it will assist 
the trustees, and protect them in the due performance of the trust, 
whenever they seek the aid and directicm of the Court, as to itsvcstab- 
lishment, management, and execution. 

It is a fundamental rule, that if, originally, the jurisdictifjn attached 
n equity, onaccouHt of any supposed defect of remedy at law, the juris- 
diction is not changed or abridged by courts of law now entertaining 
Buits in ca&es where they were ftnmerly rejected. 

It is no objection to the jurisdiction of courts of equity, that a party 
has a remedy at law, unless it be shown that the legal remedy is v/ain 
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direci and complete. No actioa at law would, in the present case, afford 
eucli a remedy. 

A court ot'chancery will interfere, by injunction, where the remedy 
at law u doubtful or difficult, or to prevent a multiplicity of suits. 

In such a bill by the trustees, where the bill prays, **to the end that 
the trust may be established, and the complainants protected, and aided in 
the performance and discharge thereof," that the defendants ** be per- 
petually resti-ained from further intermeddling with any of the proper- 
ty, effects, or assets of the Bank ;" this is tantamount to a prayer that the ; 
property may be surrendered and delivered to them ; and there is no . 
necessity for a prayer for general relief, or a particular prayer for the sur- 
render and delivery of the properly. To restrain th^ directors from 
intermeddling with it, necessarily transfers it to the trustees. 

It is true *hat the general principle is, that the Court will not, by a 
preliminary injunction, change the possession of property, and transfer 
It to the complainant But this is a rule to which there are exceptions. 

The interference, in the present case, as in cases of nuisance, rests.. 
upon the principle of a clear and certain right to the enjoyment of the 
subject in question, and an injurious interruption of that right, which, 
upon just and e«juitable grounds, ought to be prevented. 

If the possession of the defendant is a mere interruption of the prior 
possession of the plaintiff, the interruption will be remedied by injunc- 
tiot», if the right is clear and certain, without driving the plaintiff to 
establish his title at law. 

And the general rule only hplds, in cases, where the right to posses- 
sion cannot be settled until a final decree. 

By filing such a bill, the trustees become officers of the court, stand 
in the same attitude as if they had originally been appointed by the 
court, and are to be regarded, in this point of view, merely as receivers. 

A debtor, in failing circumstances, has a right to prefer one creditor, 
or set of creditors, to another, in all cases not affected by the bankrupt 
or insolvent laws. 

He may make the assignment for the benefit of a single creditor, in 
exclusion of all others; or he may distribute his property in unequal 
proporti<ins among a part or the whole of them. No matter how, or <in 
what piinciptes the distribution is made, provided he assigns the whole 
of his property for the payment of his just debts. 

And a corpriration, whether public or private, unless it is restrained 
by the provisio is of its charter, has the same power as an individual, to 
assign its property to trustees to pay its debts ; and, like an individual, 
it miy make such, an assignment, whether it is solvent or. insolvent. 
And this is true, whether the assignment be partial or general, if it 
transfer the whole fund, in good faiths and wittiout fraud. 

Neither the stockholders or local directories of the Real Estate Bank 
could make such an assignment. The Central Board is the only organ by 
which that Bank can speak and act. 

And the Central Board could order the Bank, by her corporate &ea(r 
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to pass the legal right and posjiession, by a honafidt aasignrnent to Irus 
teo8, for the benefit of her t'Teditors. 

it i» a universal rule, in the construction of all deeds, that fraud b 
never to be presumed. 

That ten of the trustees were also mwnbers of the Central Board, 
wlto ordered the deed to-be made, and composed a majority of it, is no 
objf^ction to the deed. 

The corporalicm is one thinsr, and its directors and stockholders en- 
tirely distinct and different things. They are different legal peraons, 
having separate and distinct wi! s in law. 

Nor can it be said that the Central Board, being themselves trustees, 
could not delegate their trust. They were not trustees in tlie tech»^ical 
meaning «»f the term ; nor amenable to a couttof chancery for their acts. 
Nor was the ordinance, by virtue of which the deed was made, a dele- 
gation of power. 

There is no necessity that the trustees should execute such a deed, 
or enter into covenants t<» perform the trusts. The moment it is made, 
the right of property passes, and vests in ihe assignees, and the ilelation 
of trustee and ^f»jr/2//* que trusty as between them and tlie creditors, is at 
once established, so that the assignt»r cannot recall the d<*ed. 

And the creditors are presumed to give their assent to such deeds, 
unless they come in. and specially object. 

Though part of the trustees should be incompetent to take, a court 
of equity would not permit the trust to fail. It never wants a trustee. 

If a trust is created, by deed, will, or operation Of law, and no one 
appointed trustee, equity will f(»llow the estate, an<i cause the trust to 
be executed. So, if the trustee dies, or is incompetent, equity will ap 
point. 

It is no objectiim to such a deed, that it provides for reducing, after 
a certain time, the number of trustees. 

Nor is it any c»bjecti<m,that part of the trustees are largely indebted to 
the Bank. Their appointment as trustees does not release or extin- 
guish the d<'bt. Their co-trustees may sue them in equity ; and their 
failuwto pay would be a breach of trust, and good cause for removal. 

Nor does the assignment to debtors create the slightest presumption 
of fraiwl . 

Any assignment, which unnecessarily delays, or unjustly hinders, 
creditors in the collection of their debts, is, of course, fraudulent, and 
therefore void. 

The Real Estate Bank is a public corporation, and the Court is 
bound judicially to know the condition of her liabilities and assets ; for 
these are to be found in the general history of the country, and in the 
reports of the Legislature, and her own sworn officers. 

And from the condition of the Bank and of the country, the Court 
knows that the provision in the deed allowing the debtors cf the Bank 
to pay their debts by equal annual payments, in eight years from th«3 
first of January, 1843, does not unnecessarily delay its creditois, but <J 
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•a reasdnable and proper, indulgence; and a less time would have te- 
Piously injured, as well the creditoi><, as the stockholders and the State. 

No profit can arise to the trustees, in any case whatever. 

EacJi trustee is res|>oiisible, lor every th'rastacif. he. commits, not 
only to the extent of his bond, but to the full amount of waste commit- 
ted. 

It is no objection tf> such a deed, that it provides that the trustees 
may at oni^e extinguish all its debts, by turning overall the assets to the 
bondholders 

It was not necessary for the Bank to be insolvent, or in failing cir* 
cumstances, before it could make an assignment; and moreover, the 
Courp judicially knows that she was in failinf]^ circumstances. 

A bond, given as re<|uired by the deed, to the attorney of the Bank 
and his successors in office, is as legal as one given to the Executive 
and his successors in office. In both cases, the law makes the party 
to whom it is given, hold it only f«>r the benefit of those for whom it was 
executed; and if he vacates the office, it passes, with all its attaching 
rights, into the hands of his successois, for like, just and equitable pur- 
poses. 

.Whether the bonds are sufficient, as to amount, was a matter of dis- 
cretion with the Central Board, which thus Court cannot inquire into, un- 
less it was so flagrantly unjust and inequitable, as to raise a presump- 
tion of fraud ; which is not the case here. 

The compensation of the trustees is, in the present case, a question 
only of policy and propriety, not affecting the validity of the deed, or 
raising any presumption of fraud. 

That more onerous terms are imposed on debtors who have been 
sued, and against whom judgments have been obtained, is a matter of 
the same kindi 

That the schedule attached to the deed is imperfect is nonobjection. 
It may be completed hereafter. 

The deed of assignment made by the Real Estate Bank, is, there- 
fore, valid on its face, and ccmtains no provisions that can defeat its 
operatirm, or raise an imputation of fraud against it.* — Conway el al,, 
Ex Parle, 4 Arkansas R , p. 302. (1S43.) 

This case was presented to the Court on a petition for a mandamus^ 
prayed to be directed to the Hon. John J. Clendenin. Judge of the 
Fifth Judicial Circuit, requiring him to grant the injunction prayed for 



* The Chiif Justice held, tliat the bill, apoD its face, showed no such case as author- 
ized a court of equity to interfere, by iiijuiictioa, because lh« preteneet alleged in th© 
bill and the charge* in response could not be considered in looking into the et]iiity of 
the bill, and because there was no prayer for general relief; and further, and principally * 
because the trasiees had a plain and adequate remedy at law. He further held, that tb« 
execation of their bonds by the trustees was a condition precedent. He agreed, that 
if the bill showed a proper case, this Court could grant the mandamus; and dedinod 
«zpf«88ingany opimon as to the validitv oftho dera. 
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by the petidoaera, Jamu 'S. Ccnway^ and others, trasteea of tbe Real 
Estate Bank of the State of Arkansas, against William Fields and 
others, five of the directory of that Bank, at Little Rock. Tbe 'origi- 
oal bill, praying the injunction, which was presented to the Chancellor, 
in April, 184:^, and from which the case will be fully understood, was 
as follows : 

To the Han, Johdt J. Clbwdenin, Judge of the Circmt Court of the 
State of Arkansas, for the county of Pulaski, sitting as Chancellor : 

Complaining, show unto your Honor, your orators, James S. Con- 
'way, Sara C. Roane, Carey A. Harris, Daniel T. Witter, George Hill, 
Enoch J. Smith, Henry L. Biscoe, William F. Moore, John Preston, 
iunr., John Dreniien, Robert S. Gibson, Lorenzo N. Clark, Sandford C. 
Faulkner, Anthony H. Davis, and Silas Craig, all citizens of the State 
of Arkansas, that, on the first day of April, A. D. 1842. the Central 
Board of the Real Estate Bank of the State of Arkansas, at a meeting 
of said Board, held at the banking-house, in the city of Little Rock, 
adopted an ordinance, in the words following, to wit : '* Whereas this 
Bank is, at present, unable to pay the immediate demands uppn it, to 
resume the payment of specie on its notes, to meet tbe interest on the 
bonds of the State issued to it, or to protect its debtors from harass- 
ment and oppression, by the holders of its notes *y and whereas, it is 
deemed just and reasonable, that its creditors should be secured, paid 
and indemnified, and its circulation called in, and, at the same time, its 
debtors guarded against oppression and ruin, and enabled to discharge 
the debts due by them to the institution : Therefore, be it ordained by 
the Central Board of the Real Estate Bank of the State of Arkansas, 
that the affairs of this Bank be placed in liquidation, by an assignment 
of all th^ property and assets of this Bank to trustees, to be appointed 
by this Board, upon whom shall be conferred the power of settling tbe 
affairs of the Bank, by collecting the debts due to ^t, in certain instal- 
ments, and at certain times, and paying its debts and liabilities, in a 
certain order, to be in said assignment provided, with all other powers 
necessUry to carry into effect the object of the trust so created ; and that 
the attorney of the Bank prepare such deed of assignment, which, 
when approved by this Board, shall be duly executed, and take effect/* 
Your orators farther represent, that in pursuance of said ordinance, 
a deed of assignment was prepared by said attorney, and was, on the 
second day of April, A. D. 1842, duly executed by said Bank, signed 
by Carey A. Harris, as President thereof, and sealed with the Peal of 
said Bank, whereby said Bank conveyed unto your orators, who bad 
been appointed trustees by said Central Board, and in conformity to, 
and under said ordinance, all and singular ihe estate, real and personal, 
' debts, choses in action, property, effects, and interests, either legal or 
'- equitable, of every description, belonging to said Bank, or in which it 
*1iad any right or interest whatever, mentioned, cimtained, oi referred 
* to/ in the schedule thereto annexed, to have and to hold the same to 



your orators, their heirs, assigns, succdssorBy aad'sarvirors, to theit 
use and behoof for ever; but upon trust., that your orators should, with 
all reasonable speed, sell and dispose of Auch of said trust property and 
effects as were of a saleable nature, and use their best endeavors to 
obtain, recover, and receive such parts of the same, as consisted of 
-debts, and other outstanding interests, into their hands and possession, 
in a certain manner, by certain amounts and instalments, and at certain 
dmes, in said deed paiticularly specified ; and that they should forth- 
with, after the.receipt of any moneys from any source, after dedu. ting 
and retaining the compensation due for their services, as in said deed 
provided, and all such costs, charges, damages, travelling expenses, and 
other eicpenses and disbursements, as should be sustained, incuned, or 
reasonably due, in, for, or in relation to, the execution of the trusts of 
said deed, then upon trust, that your orators should appropriate all 
moneys, so received, to, and in payment of, all the debts, liabilities, and 
obligations of said Bank, in a certain manner and order, therein provid- 
ed ; which deed also contained special provisions ft»r calling in the cir- 
culation of said Bank, and redeeming the said in specie, and gave your 
orators power to compromise debts, and to settle with debtors and credi- 
torsy agents and servants of said Bank, and to' sisU said' trust property, 
for cash, or on credit. 

Your orators represent, that, by said deed, said Bank constituted 
your orators, and their successors and survivors, to be its attorneys ir- 
revocable, in their names, or in the name of said Bank, or otherwise 
howsoever, as the case might require, but tp and for the trusts in said 
deed provided, to sue for, recover, and receive the outstanding debts, 
interests, trust property, and effects aforesaid, and to institute, prose- 
cute, and defend, all such suits and processes, at law, or in equity, and 
to execute, perform, and transact, all such deeds and writings, acquit^ 
tances, acts, inatters, and things, as should be necessary or expedient 
to carry into effect the trusts, uses, intents, and purposes in said deed 
dechired or contained. 

Your orators further represent, that it was by said deed provided 
that each of your orators should give bond, to 'the attorney of the Bank, 
for the time being, and his successors, for the benefit of all persons con- 
cerned or interested, in the sum of twenty thousand dollars, conditioned 
for the faithful discharge of his duties; that said deed constituted five 
committees of said trustees, and an executive board, and defined their 
powers and duties, and their compensation ; provided, that the execu 
live board should meet regularly, at Little Rock, and constituted your 
or?itors, Carey A.Harris, Henry L, ' Biscoe, Sandford C. Faulkner, 
Daniel T. Witter, and Lorenzo N. Clark, the first executive board, to 
act until the first day of July next; provided for the election of new 
membei^ of said board by each committee, and for filling vacancies in 
said committees, or executive board; that, at the expiration of two* 
years, the number of trustees should be reduced to five ; that each com- 
mittee should employ a clerk ; appointed a cashier and secretary, and 
fui attorney for said trustees, and fixed their salaries ; provided for ^e 
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removal of said attorney, and cashier, and secretary, for cause ; gave to 
said trustees the power to emplny and remove agents, attorneys, and 
clerks, and to fix, determine, and pay their compensation ; and that, if 
any vacancy in said trustees should not he filled within three months 
after its creati(»n, it should be filled by the proper chancellor; provid- 
ed, that a majority of each committee, and of the Executive Board, 
she uld govern ; and that it ithould not be necessary for all or either of 
said trustees to unite in doing any act, unless when it was in said deed 
sjiocially provided. And it further provided, that said trustees might 
a'tthorise, by power of attorney, one of their number to execute, and 
acknowledge conveyances; that said trustees should be liable to re- 
moval by the Chancellor, for mis-feasnnce, mal-feasance, or non-feas- 
ance ; and that, in case of any such ciflence, on charges preferred, the 
other trustees should suspend the offender. And it further provided, 
that, immediately upon, and after the execution of said deed, each of 
the boards of directors of said Bank should deliver over to the respective 
committees, all the effects, books, papers^ notes, and other eviclencesof 
debt, and all the moneys, bills, notes payable, and other assets in their 
possession, including all the circulation ; and all the circulation there- 
after received should be cancelled, registered, and burned; that the 
Directors of said Bank, and Presidents, and Central Board, should still 
exist, and be elected, but that no officer of said Bank, should, thereafter, 
receive any compensation as such ; that the bonuses due the State should 
be paid, from time to time, and the charter retained, with other minor 
provisions therein contained ; which said deed was then executed by 
your oratoi-s, Sam C. Roane, Lorenzo N. Clark, Daniel T. Witter, 
George Hill, Sandford C. Faulkner, Anthony H. Davis. William F. 
Moore, Silas Craig, Henry L. Biscoe, and Carey A. Harris, the residue 
of your orators not being present. And said trustees so executing the 
same, covenanted thereby that they would execute and perform the 
trusts in them reposed, to the best of their judgment and discretion ; 
provided, that each trustee, his executors and administrators, shr»u}d 
not be liable or accountable for more money or effects than he should 
receive, nor for any loss or damage which might happen thereto, except 
the same should arise by or through his own wilful default ; and that 
each should be answerable for himself, and not for the others : which 
deed was then, on said 2d day of April, duly acknowledged and deliver 
ed to your orators, as by a true copy thereof, and of said schedule, 
which is herewith exhibited, marked A, will more fully and at length 
appear; to which exhibit your orators pray that reference may be had, 
and the same taken as part of this bill. 

Your orators further represent, that they thereupon entered on said 
trusts, and appointed Ewing H. Rhone, in the absence of Thomas W. 
Newton, their Cashier and Secretary, to be the clerk of said Executive 
Board, who, thereupon gave bond, and was by your orators placed in 
possession of the assets, and property of said Bank, at Little Rock. 
They farther represent, that, in the schedule annexed to, and referred 
to, in said deed, was embraced, s-aong o^her things, the banking-housef 
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dt the city of Little Rock, with all the furniture, and other property 
therein ; all the bills, notes, and other evidences of debt due said Bank» 
then in the charge of the directory at Little Rock ; all the money, assets, 
and circulation in said Bank at Little Rock, and every other species of 
property and interests, elFects, and credits of said Bank, under the con- 
trol, and in the charge, of said directory. 

They further represent, that said directory at Little Rock, and the 
stockholders of said Principal Bank, were fully represented in said Cen- 
ral Board, by all the delegates allow.ed said Principal Bank, by the 
charter, to wit: by Carey A. Hams, President; William Field, a State 
director; and Sam G. Roane, a director of the Principal Bank; and, 
;.bat all the stipulations and provisions of said deed, except the names 
of some of said trustees, and a few unimportant exceptions, m details, 
were unanimoushj approved by said B.»ard; and, particularly, that said 
ordinance was passed by a unanimous vote ; and, by a like unanimous 
vote, the number of said trustees was determined at fifteen, and it was 
agreed that they should be stockholders. 

Ytiur oartors further represent, that since said deed was executed, 
it has been approved of and assented to by a large majority of tha 
stockholders of said Bank ; as well, as they believe, of those at the Prin- 
cipal Bank, as at the Branches ; that possession has been readily deli- 
vered to your orators of all the effects and' assets at the branches at Van 
Buren and Columbia, at which latter branch many notes have already 
been renewed to, and in the name of, the trustees ; that the directory 
of tlie branch at Washington, on Saturday, the 16th instant, ordered a 
schedule to be made out of all their effects and assets, and appointed a 
meeting on Saturday last, for the purpose of delivering over the same, 
which your orators do not doubt, but believe, has been done ; that the 
directory and stockholders of the branch at Helena, as far as your ora- 
tors are informed, and as they believe, are ready and willing to deliver 
over their effects and assets, and would ere now liave done so, if there 
had been any meeting of said directory ; and that, 89 far as your orators 
have had the means of judging, the stockholders at the different branches 
are perfectly satisfied with the transaction, except in a very few instan* 
ces of objection to the details of said deed : And furthermore, that a 
majority of said trustees have given bond as required by said deed. 

And your orators hoped they would in like manner have obtained 
possession of the assets and property of said Bank at Little Rock, and 
kept possession of the same without difficulty or dispute, and been suf- 
fered ^nd permitted to execute the trusts imposed on them, as in all 
faithfulness, integrity, and honesty, they desired to do. But now so it 
is, may it please your Honor, that the said William Field, after aiding 
in perfecting said deed, together with William Cumrnins, lately ap- 
pointed a Stato director for said Principal Bank, and Cliaiiles Rapley, 
William W. Sl'dvetison, and James C. Anthony, all stockholders in said 
Bank, and all members of said directory, constituting a bare majority 
thereof, combining and confederating with other persons to your orators 
anknown, but whose narne^, when discovered, your orators pray may 
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he iuaeited herein, with apt and sufficient words to diarge them lo the 
premises, and they made defendants hereto, for ends and purposes to 
your orators unknown, but manifestly endeavoring to thwait and hin- 
der your orators in performing the trusts conferred and imposed upon 
them, have taken possession of all the assets and property of said Bank 
at Little Rock, aforesaid, and refuse to deliver the same over to your 
orators, or to make or permit to be made any schedule thereof, or to 
permit your orators to receive and control the same, or perform the 
trusts aforesaid : For reason whereof, they pretend that said deed is 
void and fraudulent ; whereas, your orators submit that said Central 
Board had the power to make the same, and that the same is good in 
law ; and they also pretend that they are desirous of having its validity 
tested before the proper tribunal ; whereas, they refuse to file a bill 
before your Honor to set the same aside, although your oratiirs have re- 
quested them to do so : And they have, moreover, refused to permit 
your orators to institute an action of trover, in said Circuit Court 
against them, for some article of said property, and to appear to said 
action without process, so that said suit may be determined at the ad- 
journed term of said Court, in May next, and in which suit the only 
question shall be tlie validity of said deed, although this proposition has 
been made to them by your orators : Wherefore your orators charge, 
that they do not desire to act legally in the matter, nor believe that said 
deed is illegal, but determine to hold said property with strong hand, 
and illegally and violently. 

All which actings and doings are contrary to equity, and tend to 
defeat the object and purposes of said deed, to delay the creditors of 
said Bank, to depreciate still more her circulation, to prevent the col- 
lection of debts due her, to throw her affairs into irremediable confu- 
sion, and to ruin the stockholders, and work groat loss and injury to 
the State. In tender consideration whereof, and inasmuch as said 
truists can in no other way be enforced without great and ruinous de- 
lay, and tedious legal proceedings in a court of law, except by the in- 
terposition of you i* Honor, as Chancellor ; and inasmuch as all of your 
orators, who have executed said deed, and their Cashier and Secretary, 
have executed such bonds as are required by said deed. To the end, 
therefore, that said trusts may be established, and your orators protect- 
ed and aided in the performance and discharge thereof, and that said 
William Field, William Cummins, Charles Rapley, William W. Ste- 
venson, and James C. Anthony, may, on their oatl>8, full, true, direct, 
and perfect answer make, to all and singular the allegations and charges 
herein contained, as fully and particularly as though the same were 
here again repeated, and they thereto specially interrogated ; and that, 
by a decree of your Honor's Court, the said Field, Cummins, Rapley, 
"Stevenson, and Anthony, who are made defendants hereto, and their 
' agents and confederates, may be perpetually restrained and enjoined 
from further intermeddling with any of the property, effects, or assets, 
so assigned and transferred, may it please your Honor to grant unto 
tour- orators the State's writ of injunction, so restrainis^g and enjoining 



them untn the ftnther order of this Court, as eIso the State's 5»rit of 
subpoena, and your orators will ever pray,' ice. 

PiKB & Baldwin, Solicitors^ 

The bill was sworn to by four of the trustees, and a copy of the deed 
exhibited with it. On the 2d of May, the Chancellor endorsed on it his 
refusal of the injunction, ** for want of jurisdiction.** The trustees then 
presented to this Court their petition for a mandamus, under the statute 
authorizing the Supreme Court, or a judge thereof, to issue a manda- 
mus in such a case. 

On the argument in the Supreme Court, the following was filed and 
admitted : ♦ 

In the application of James S. Conway, and others, for an injunction 
afl^ainst Field and others, before J. J. Clendenin, Judge of Pulaski 
Circuit Court, it was admitted, on the argument of the applicativ n 
to said Clendenin, that the Central Board that directed the assignment 
consisted only of Carey A. Harris, Sam C. Roane, L. N. Clarke, D. T, 
Witter, G. Hill, S. C. Faulkner, A. H. Davies, W. F. Mm)re, Silas Craig, 
H. L. Biscoe, William Field, and Elias Rector — ten of which first are 
the same persons named as assignees. It was also admitted, that many 
of said assignees were, at the time of assignment, largely indebted to 
the Real Estate Bank. It was also admitted, that at the same session 
of the Central Board that ordered said assignment, the resolutions here- 
with accompanying this statement, marked A and B, were passed, and 
were admitted as part of th6 said application, before said Clendenin^ 
and used in argument on said application. 

[Resolution marked A,\ 

Mr. Field offered the following resolution : 

Resolt^ed, That the local Board shall not be required to turn over to 
the trustees in the assignment of the Real Estate Bank of the State of 
Arkansas, any bills, bonds, or notes, mortgages, moneys, or any books, 
assets, or other things, belonging to the said Bank, until it shall have 
been certified to them by the attorney of the Bank, that there has been 
filed with him the necessary bonds of said trustees, and securities, as re- 
quired by the assisjnment of said Bank." To which resolution Mr. 
Mf>oie offered the following amendment: Provided, however. That, so 
soon as a majority of the Executive Board and local committee have en- 
tered into bond and security, they shall be^competent |o take charge of 
the assets assigned at the ofKce at Little Rock ; and, whenever two of 
the three appointed for the other offices have given bond, they shall be 
competent to take charge of the assets assigned at the {several offices.' ' 
And the ayes and noes being called for, were as follows, viz: Ayes— 
Messrs. Biscoe, Faulkner, Hill, Clarke, Witter, Craig, Roane, Davies, 
and Mr. President. Noes -Mr. Field. Mr. Field then moved to with- 
draw the resolution, which was assented to. Mr. Biscoe then offered 
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the resolution withdrawn by Mr. Field, as his, adding to it the amend- 
Tnent as offered by Mr. Moore ; on the adoption of which the vote stood 
as follows: Ayca — Messrs. Biscoe, Moore, Faulkner, Hill, Clark, "Wit- 
fcer, Roane, Davies, and Mr. President. Aoc* — Messrs. Craig and Field. 
So the resolution was adopted. 

I, Thomas W. Newton, Cashier of the Real Estate Bank of the 
State of Arkansas, do certify, that the fc»regoing resolution, and proceed- 
ings thereon, are truly coy)ied from the minutes of the Central Boardof 
Baid Bank, at their called meeting, on the 4th day of April, 1S42. 

Tiio's W. Newton, Cashier, 

' [Resolution marked JB] 

Mr. Field then offered the followin,(r resolution : 

Resalprd^ That tiie trustees and assignees of this Bank shall call upon 
the local Boards, after having filed the bonds required by the deed of 
ussignmeut, for the books, papers, bonds, m«>rtgages, and assets of said 
Bank ; and it shall be the duty of said local Boards, under their own 
supervision, and that of the trustees, to make out a schedule of all the 
notes, books, moneys, &c , belonging to, and appertaining to, said local 
Boards, and take a receipt from said trustees for the same, and file the 
same with the Secretary of State ;" which resolution was unanimously 
adopted. 

I, Thomas W. Newton, Cashier of the Real Estate Bank of the 
State of Arkansas, do certify, that the above resolution, and proceedings 
thereon, are truly copied from the minutes of said Central Board, at 
their called session, on the 4th day of April, 1842. 

Tho*s W. Newton, Cashier. 

Pile i^ Baldwin, for applicants Courts of equity exercise a very 
extensive influence in giving relief in case of chattels. It is said their 
influence is justified, and, was probably mainly caused by the insuffi- 
cient and imperfect relief obtained in a court of law, by replevin. — 
Wallwt/n v. Lee, 9 Ves. 33 ; Fells v. Reed, 3 Ves. jr. 70'; Lowlher v. 
Loirthcr, 13 Fc*. 95 ; Loydy. Loaring, 6 Ves. 773; DvJce of ISomersety. 
Cookson. 3 P. Wms. 390 ; 1 Vem. 273. 

An injunction will be granted to prevent a multiplicity of suits. 
Even where the right is doubtful, and is to be sent to be tried at law, 
it will be sent with an injunction. But where the right is clear, an in- 
junction is never refused. — Livingston v Van Svgen, 9 J R. 562, 569, 
585 ; 3 S/.ory Eq. 207, 226 ; NicoU v. Trustees of Huntington, I J. C. 
R. 166. 

Courts of equity will always assist and protect trustees, and estah- 
tish the trnets.- 2 Story Eq. 226, 255, 302, 305; 1 Story Eq. 506, 607; 
Mifford,4, 133. 

Upon an assignment for the benefit of creditors, the assets are held 
to be placed under the jurisdiction of the court of equity. — Benmmw. 
Le Roy, 4 J. a R. 651, 656. 
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Equity has jurisdiction where the remedy at law is doubtful or diffi- 
cult. — R/Uhbone v. Warren, 10 J, R, .595 ; American Ins. Co, v. Fisk, I 
Page, 90. 

In case of an a8si<2nment like the present, if the assignor neglects 
to make out a schedule, the assignee may Hie a bill for discovery against 
him, and to obtain aclelivery of the property; and is entitled to an in- 
iunction, restraining him from wasting the property. — Kei/s v. Brush, 2 
Paig', 311. 

A debtor in failing circumstances, may prefer one creditor, or set of 
creditors, to another, by assigning his property for their benefit, in ex- 
clusion of his other creditors ; provided, that he devote the wiole of the 
property assigned to the payment of liis just ^ebts ; that the assignment 
be absolute, and unconditional ; that it contain no reservation, or con- 
dition for his benefit ; and does nut extort from the fears or apprehen- 
sions of his creditors an ahsofue dhcharge, as a consideration for a par- 
tial dividend. These assignments have grown into use, and been sane- 
tionec' by judicial decisions, in most of the States of the Union. — Gro- 
ver V. WtjJceinan, 1 1 Wend. 187. 

An assignment, for the benefit of all creditors, is good against sub- 
sequent attachments, although all the creditors are not parties to the 
deed before the attachments. The assent of creditors to an assignment, 
not stipulating a release, will be presumed. A general assignment is 
good, though it has imperfect schedules annexed to it, or does not fully 
enumerate all the debts, or describes the property generally, or gives 
preference to certain classes of creditors. The sole quostirm that can 
arise, independent ofthe bankrupt laws, is, whether the conveyance is 
hofiafiiU or fraudulent. It can be no question whether it is for a valua- 
ble cousideiation or not; because the debts due to the creditors c(m- 
stituto a valuable ccmsideiation, in the highest sense ofthe term; and 
.the obligation ofthe trustee to perform the trust, according to the pro- 
visions of the deed, is a sufficient valuable consideration, so far as he is 
concerned. — Hitsey v. WhUaei/, 4 Mason, 'Z'i^ ; Pichstock v. Lysier, 3 
M 8f S, tJ71 ; Rex v. Watson, "i Price, 6 ; Cunningham v. Freeborn, 1 1 
Wend, 240 ; Markie v. Cairns, 5 Cowen, 547 ; Murray v, Riggs, 15 / R 
671 ; 2 J. C. R. ^Qci, S. C; Estunck v. CailJavd, 5 T. R. 420; 2 Ans, 
38!., S. C; Tarback v. Marbury, 2 Vem. 510; Vredenburg v. While, 
1 /. Cas. l56 ; Hatch v. Smith, 5 Mass, 42 ; Marbury v. Brooks, 7 Wh^ai 
556; Brooks v. Marhary, 11 Wheat, 78 ; Hastings v, Baldwin^ 17 Mass 
552 ; Stevens v. J5c//, 6 Mtss, 339 ; Wilt v. FranlkHn, \ Binn, 502 ; Lip 
pincott V. Barker, 2 Binn, 174 ; Liringsfon v. Btll, 3 Watts. 198 ; Hoiver 
v. Geesaman, 17 Serg. ^ R, 251 ; Dowdel v. Hamin, 2 Wafts, 63 ; Mint^ 
ingham v. Lafoy, 7 Cowen, 785 ; WUMn v. Wynne, 6 Cowen, 284 ; Pear- 
foinf SfLordw GraJiam, 4 Wash, C. C. Z^. 232; Todd v Bucknmn, 2 
Fairf. 4 1 ; Marston v. Cohnm, 17 MnJts. 454 ; Andreuos v. LudJow. 5 Pick. 
28 ; LMpton v. Cutter, 8 Pick, 298 ; Fox v. Adam^ et nl, 5 GrrenL 245 •. 
Canal Rmk v. Cox, 6 GreenJ, 395; Rusycl et aL v. Wwdward, 10 Pkk 
408 ; Ingraliam v. Wheeler, 6 Cmn, %11 ; 5 Hammtmd, 293 ; Tucker v^ 
Aisby, li Pick, 22 ; Gore v. Aish§. 8 Pick, 555 ; Baxter v. Whteler^ ^ 
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Pfc*. 21 ; New England Bank v. Lewis, 8 Pick, 113 ; Spring v. S, G 
Ins. Co. 8 WJieat. -^68; Brashear v. VFe#/. 7 Peii?r*, 608; M/^/ v. 3fc 
Dowall, 1 McCord, 434 ; Armstrong v. Byrne, \ Edw, 79 ; M^aAj^'wztf* v. 
Glover, 4 Paige, 23; Egberts v. M'^(?W, 3 Paige, 517 ; Cunningham v. 
Freeborn. 1 ^^/r. 256; LentdJwn v: iVi«/a/, 1 .EJm?, 51; MaiUand v. 
Newton, 3 I^/^//, 714. 

Sucli an assignment can be made by a Hank, as well as by an indi- 
vidual; and the bank is under stronger oblip^ations to make it than the 
individual, because she is not subject to ll)e insolvent or bankrupt 
laws. — IJ/n '» Bank of Tennessee v, EUir.ott et a/. 6 GUI 4r t/i/Ao. 371 ; St^ik 
of Maryland v. Me Bank of Maryland, 6 G«7/ ^ Jo/^«. 216. 

This power, inherent in a corporation, can only be exercised through 
its agents. A corporation actt» wholly by agencies. — Thomas v. Dakin, 
22 Wtnd. 37, 70. In every corporation a majority acts, and binds the 
whole, irrespective of consent from the cojistituent, except by his repre- 
sentative. — 22 Wend. 97. 
, The corporation is, in law, a single person, totally distinct from, and 
of another species, than the corpoiators. The property is vested in the 
corporation and not in the individuals composing it — 22 Wend. \Qi; 
Warn*.r v. Beers, 23 Wend. 103, 173 ; PraU v. Bacon, 10 Pick, i 26. 

The corporators could not directly ttiake the assignment, and. their 

f)revioua assent is wholly unnecessary* The Central Board was ilie 
egislature of the Bank. Having power to buy and sell property, they 
could sell in payment of a debt, and could, consequently, trantifer to 
trustees f<*r the same object. — U^non Bank v. EUicotf, G Gdl if John. 371 ; 
State of Maryland v. Bank of Maryland.^ ih. 216 ; CatUne v. Eagle Bank. 
6 Gmn. 2^3; Sftvings Bank v. Bates, 8 Omn, 512 ; Afde/san ^ Wi/kius 
V. Twnpkins, 1 Bro^k, 461 ; Brooks v. Marbury, 11 WheaJL. 78 ; Bank oj 
Maryland^ Ruff,l Gill if John. 459, 465. 

The directors of a bank can, at a meeting of a mere majority, by 
Tote, order the President, who is one of them, to execute a power of 
' attorney, constituting himself attorney in fact for the Bank, to transfer 
notes and mortgages in payment of debts ; and this gives the directory 
unlimited control over all tLs "property of the bank. — Northampton Bank 
y^Pvpom, 11 Mass. 292. 

The power of the Central Board was unlimited, except in the par- 
ticulars in which it was restrained by the charter. — State v. Ashhy^ 1 
Ark. 548. By means of its legislative powera, it represented the unity, 
sovereignty, and indivisibility of the corporation. — Id. The directoi-s 
bear the same relation to a corporation, as the legislature to a repub- 
lic.— '23 Wend. 123; 22 Wmd. 91. 

Directors of a bank are not such trustees as that they cajinot ap- 
point an attorney in fact, or delegate their control over the property of 
the hauk.Sturt v. MeUish, 2 Atk. 610; Murray v Cosdn-, 20; J. R. 
683; Slee y. Bloom, 20 J. R. 683; Sliaw v. Cunlije, 4 Bro. C. R. 145; 
Att'». Gen. v. Uttca Ins. Co. 2 J. C. R. 384 ; Mayor^ Sfc v. Lowton^ 1 Fcs^ 
^£v». 226; 6 Cons. 244. 
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Nor is this a de^egatwny but an exectUion of power. It is appropriating • 
the property of the bank to pay its debts. 

The objection that the Central Board conveyea to themselves, is 
futile. Five of ihe trustees are liable to no objection on this score ; 
and a trust is never alloWed to fail on account of the disability of a 
trustee — SonJeyw, Watchtnakers' Company, i Bro. C. C 81 ; White v. 
White, 1 Bro, O. C. 12 ; Aftn, Gen, v. Downing, Amh, 550 ; Atto, Gen. 
V. Russcr, 2 P. Wms. 125 ; MogriJge v. TharkweV, 3 Bro. C. C. 517; 
S. C, 1 Vejt, jr. 475; S. C, 7 Ves. 86; S, C. 13 Ves, 416; Ellison v. 
Ellison, 6 Ves, 663 ; Pain v. Archbishop of Canterhury, 14 Ves. 364 ; 
We Is V, Farmer, 1 ik/6?r. 55; McCartee v. OrpJian Asylum, 9 Co wen, 484. 

If part of the tnistees are iiicompetentj.the only consequence is, that 
the Chancellor would displace them, and appoint others. The deed is 
not, for that reason, invalid. There are trustees y^rho are competent to 
take, and they, having accepted, cannot renounce. The Chancellor 
cannot decline the* jurisdiction. — Shf'phe.rd v. McEoers, 4 J". C R. 136; 
The creditors are entitled to affirm tlie trust. — Neilsqn v. Blight, 1 J. Cos, 
20f> ; Moses v. Murgatroyily 1 J, C, R. 1 19 ; Shepherd y, MvEvers, uh. svp. ; 
CumberlanA v. Codrington, Zj. C, R.2Q\ \ Willis on Trustees, 199 ; Nutr . 
land v. Eyre, 2 Ves. jr. 94 ; LMhe v. De Lambert, 2 Ves.jr,b^2 ; Bacha- 
nan v. Hamilton, 5 Ves. 522; Uredale v. Et trick, 2 C/*. Ca. 26 ; Bennett . 
v. Ilfmey wood, Amb. 710; lHilmrd,2i\. 

The r>bjection that the trustees conveyed to themselves, id a mere 
technical, legal objection, as, that a man cannot sue himself. But in 
this' case, the corporation, which is giantor, and the stockholders, and., 
members of the Central Boards who are. grantees, are entirely distinct 
persons in law. — Pratt y. Bacon, 10 Pirh, 126; Thomas y. Dakin, 22 
Wend, lOi; Warner y. BeerSy 23 Wend. 103,173. The author of a 
trust may create Aiwi^e^ a trustee. — Leivin. 15. 

And it has been directly decided to be no objection, that a president 
and three directors, being a bare majority of a board of seven, ordered 
to be made, appointing the president the attorney in fact of the baiik, 
to transfer notes and mortgages in payment of debts.— NorthamjHOJ^ ^ 
Bunk v. Pepoon, 11 Mass. 2S>, 

The objection* that the Bank was not represented, because, leaving , 
out the ten members of the Central 3oard, who were made trustees, . 
there was not a quorum remaining, and that these ten represented them- 
selves, and not the Bank, is a mere plausible fallacy. , 

LegcU/y, the Bank was represented, if she and the trustees were 
distinct persons in law, so that she could grant, and they take, by the 
Barae deed. 

Equitably, she was represented, if they protected her interests, and 
wer^ g^i^ty of no fraud. 

Jjpgally^ therefore, the objection is merely the technical onCj that a 
party cannot be both grantor and grantee in the same deed. 

Equitablif^ it is an objection to be determined by the considera-i 
tinn, whether the deed is, in its nature, provisions, and effect, fraudu- . 
lent 
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It is true, that an agent cannot be both teller and Ituytr. This ia on • 
the principle, that an agent, to sell, cannot act for his own benefit, to 
the injury of his principal. — Banks v. Judak^ 8 Conn. 145; Parkhurst v. 
Alexander, 1 /. G. R. 394. 

Here the trustees do not jmrchase, nor take any beneficial interest. 
They retnain agents, as they were before. The nature, kind, and terms 
of their agency are merely changed. They still act for the exclusive 
benefit of the Bank. 

The principle goes no further, in it^ ".'ery' utmost extent, than this, 
that a trustee, or agent, to sell, cwiwiol jmrchase, and if he does, the sale 
is voidable, at the election of the principal. 

The purchase must be absolute, and for his own benefit. Equity 
will consider him as holding as a trustee. 

Suppose A. is an agent, with power of attorney to sell a piece of 
property, or convey it in tmst, to pay a debt of bis principal. Sup- 
pose he execute a deed in the name of his principal, conveying fo him- 
self the property, <?» the self same trvsts. Is it not good t He repre- 
sents the principal, by seeing to his interests, caiTying his wishes into 
execution, and taking on himself the trouble of the trust. There would 
be no legal objection to such deed. Would there be any in equity ? 

There is no law to be found any where, that a debtxtr cannot be made 
a trustee. Their debts are not extinguished by their appointment. 
Even the appointing of a debtor as executor ^i^ no more than parting with 
the action^ and the debt remains a trust for the creditors, or next of kin ; 
and if there are not assets enough, to pay the debts and legacies, the 
executor must pay his original debt, and his omission to do so is a/7fvr/«- 
tavit.—3 Bra. C. R. 110; 19 /. R. 1S9 ; Holly. Hall, 2 McCord, Ch. 
304 ; Decker v. MiUer, 2 Paige, 149. 

Trustees are never responsible except in equity ; no deed can make 
them responsible elsewhere. If a trustee owes the bank, and does 
not pay, the debt will become assets in his hands, and he will ntit 
only be compelled to pay it, but be ousted.' If his colleauues con- 
nive at his holding it, they will be equally responsible with him. — 
2 Story Eq.229, 30:i, 525, 526, 527 ; 6 J. C. R. 1, 16 ; Harden v. Parsons,. 
1 Edtn. 145 ; Brice v. Stokes, 11 Ves. :U9 ; Case v. Aheel 1 Paige, 39:^ ; 
Brackenridge v. Holland, 2 Blackf. 377; Myers v. Myers, 2 McCard, Ch 
265; Mumfordy. Murray, 6 J. C. R. 16, 452. 

Trustees are never jointly liable, except for default, or connivance. 
In other cases^ they are liable only for what they receive. — 2 Story Eq, 
620, 521,522; 1 P. W'ww. 83 ; Pylms v. Sndt/i, 1 Ves. jr. 190; Leig7i v. 
Barry, 3 Atk. 583 ; Willis on Trustees, 196. The provision of the deed, 
in this respect, is almost universally insetted in trust deeds. — Ftlhtos s\ 
Mitchell, I P Wms. 81 ; Bartlett v. Hodgson, 1 T. JR. 42 ; Kiss v. Denis^ 
Urn, 4 /. JR. 26. 

There was no need of any provision for surrendering or paying over 
the residue of the property, after payment of debts. The law implies 
that, and creates a residuary trust. — 2 Story Eq. 443; 3 P. Wms. 20; 
7 Ves. 425. 435. 
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There was no legal necessity for a bond to be giyen. 

The word * heirs*' is always used in such deeds, in order to convey 
the fee. The trustee can convey no greater estate than he receives. 

In all corporations, a majoiity of the stockholders govern, in all 
cases. — Gordon y, Preston, 1 Watts, 385. 

A majority have ratified this deed. ** Omnis ratihahitio retrotrahi" 
tur, et mandato priori equiparatury~— Story on Agency^ 235. 

Though the deed might be disaffirmed, and set aside by creditor8> 
it is still good, as between the assignor and assignee — MiUs et al. v. Ar^ 
gall et al. 6 Paige, 577. 

That the power was legally given to the trustees, to fill vacancies in 
their own number, is clear.— WiUis on Trustees, 144 ; Sharp v. S/utrp, 
2 B.S^A. 405 ; Webb v. Earl of Skaftsbury, 7 Ves, 480. 

It was proper that the compensation to the trustees should be fixed 
in the deed. It was matter of agreement at the creation of the trust, 
and if made in good faith, will not be disturbed. No person can inter- 
fere as to this, unless the allowance is so disproportionate to usage, 
and the nature of the service, as to be evidently a colorable disposition 
of property to defraud creditors. — Hendricks v. Robi?tson, 2 J, C. R. 216^ 

A trustee is not entitled to commissions on sales of the trust estates, 
or to any compensation for his care and pains in executing the trust;; 
but he is entitled to an allowance per diem for his'time, and expenses of 
travel, &c. — Green v. WifUcr, 1 J. C. R. 27 ; Manning v. Manning, 1 J, 
C. R. 527. 

A corporation is not dissolved, or its charter forfeited, by a surren- 
der or sale of all its visible property —BnVic^erAo^ v. Brown, 1 J.C, R 
U25. 

The ResolutioThs could not var^j the effect of the deed. No assent of 
tjie creditors was necessary, nor any execution by the trustees. The 
moment the deed was made, the right of property passed, and vested in 
the assignees, and the relation of trustee arid cestui qtie trust, as between 
them and the creditors, was at once constituted, so that the assignor 
could not recall the deed. — Cunningham v. Freeb(frn, 1 Edw, 262 ; EUi- 
9on V. Ellison, 6 Ves. 656 ; Bunn v. Winthrop, 1 / 0, R. 329 ; Broolcs v. 
Marbury,U Wheat, 78. 

The assignment was perfectly good, without all the trustees essent- 
ing. — Nicholson v. Wadsworth, 2 Swanst, 370 ; Adams v, Taunton, 5 Mad. 
438 ; Bonefant v. Greenfield, 1 Leon. 60. In the matter of Steoenson, 3 
"Paige, 420 ; King v. Donally et al. 5 Paige, 46. Jh the matter ofSckoon- 
hover, 5 Paige, 559. 

That assignees have not executed the deed, or entered into any cove- 
nant to perform the trusts, is no objection. These arq mere formali- 
ties If the assignee had accepted the trust, is ready to take posses- 
sion, and enter on the performance of the trusts, he is as much bound 
as if he had coyendititedi.-^Cunningliam v. Preeborn, 1 Edto. 261. 

Moreover, where assignees do not assent at the timc^ but after- 
wards, their assent reUUcs to the time of the executing of the deed. In 
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AO view» therefore, does the execution of the deed, by the Bank, de- 
pend on its execution by the trustees. — Wiltv, Franklin^ I Binn. 518, 

Where a deed or lease is made to be executed by two, the cove- 
nants in it are binding on one who executes it, though the other, who 
w^ as intended to be a party, never executed it. — Adams v. Bean, 12 Mass. 
142 ; Cuder v. WhiUemore, 10 Mass. 442. 

Cummins Sf AMey, contra. 

<rhat the deed is void, and an absolute nullity, vesting no right what- 
sver in the assumed grantees, we think clear, on two grounds : 

1st. That there were not proper parties, or no parties at all. 

A majority of the Central Board of the Real Estate Bank, which 
majority had full power to control the action of the Board, and to exer- 
cise, on behalf of the Bank, all the powers belonging to said Board, pre- 
pare the deed, fix its provisions and details, and do this for the Bank ; 
but, at the same time, they act for themselves, and on their own behalf, 
as grantees, and claim to take the estate by the deed made by themselves. 
Such an act surely cannot be found on record. If the Board had pos- 
sessed the power to convey the estate, and the conveyance had been 
made to less than a majority of the Board, a majority being left to re- 
present the Bank, there might have been the semblance of legality in it ; 
but, when a majority of the Board were acting for themselves as gran- 
tees, and taking the estate, and agreeing to the terms on which they 
would take, no quorum of the Board was left to represent the Bank. 
There was, in truth, no Board. The Back could only act through 
agents, not ^er se. Her agents leave her, and act for themselves. . In 
this pretended contract, the Bank was unrepresented ; was no party ; 
made no grant; and no right ves.ted in the assignees.— ^ <See 22 Wend, 
39,70,104; Angel if Ames on Corporations, i'i% 130,139; Com. Dig., 
tide " Fait ;" Bac. Abr. Deed, 6fc. ; 2 Cranch, 127 ; Head v. Providence, 
'ifc., 1 Conn. Rep. 371; 6 Wheat. 593; 6 Conn. Rep. 196*; 4 Peters, 
514; Providence Ba^k v. Billings if Pieman, 4 Peters, 152; Bealty v. 
Knowles; Angel if Ames, ifc. 149, 150, ifc., 163, 166, 169, 

2d. That, under the charter, the Central Board have no power to 
make an assignment. Being mere agents for specified purposes, and 
with strictly limited powers, no such transfer could be made, violating 
the legal possession of the Bank and its assets, by its owiiers and pro- 
prietors, destroying their power to use, govern, a-pd take care of the 
same, which rights are secured to the proprietors by express legal pro- 
vision. — Angel if Ames, on Corporations, power of directors, ifc., 139, 4^»v 
2 Peters, 536 ; Bank United States v, Omns and others, 2 Cowen, 664, 
678, 699 ; Neu) York Fireman's Ins. Co. v. £/y, 15 J. R. 383 ; 6 Cranck, 
199 ; 7 Coroen, 604 ; and the cases refen-ed to in case Real Estate Rank 
V. Daioson and others. This Board has a mere legislative authority, Jiud 
BO power to trani^er. The Bank can only act through its agents. 
When the agents are not authorized to do th^ act by the Bank, it can- 
not be done. 
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In an equitable point of view, this deed would be esteemed ^oid by 
a chancellor, on the grounds that it is a direct fraud, in violating the 
rights of the State and stockholders, to govern, keep, and use the assets 
of the bank, through their agents, to be appointed by themselves an- 
nually. 

The Central Board being mere trustees, admitting that they had, 
as a board, power to transfer the whole assets of the Bank, with pos- 
session and legal interest in themselves, could not transfer to them- 
selves, as they have done in this instance. This deed, thus made, is 
unquestionably void. — See Lemn on Trusts and Trustees. Law Library, 
new series, No. 22 ; Whnfe, No, 70, April, 183% p, 9; ?narginal 2)oge 16, 
p» 13, p, 39: (this shows the rule for construing the powers of the Cen- 
tral Board); p, 44, /». 69, (power of Central Board,) />^. 119, 130, 135, 
133, 146, i36, 153, 156, 157, 160, 162, 188, 190, 191, 192, 203, (power 
of Central Board,) pp. 209, 218. 

No crisis is shown or pretended, to justify the assignment of the 
$2,200,000 of assets. They do not show the amount of debis now due, 
but the deed shows, and the laws ,8how, that the principal debt of the 
Bank, the 1500, or upwards, of Strfte bonds, ($1,530,000,) is not due 
short of about 20 years. Why now assign assets to pay these bonds ? 
Can any reason be given 1 None is offered. All decisions show, that 
assignment? alone are to be justified, even those of partners, on the 
grounds of present emergency, present indebtedness, "never on the 
grounds of future and immature liabilities. Why are the funds appro- 
priated by tliis deed and taken out of legal custody 20 years in advance? 
Can these assignees be permitted to decide for the State and stockhold- 
ers, that they, the said trustees, ought to have the management of the 
funds, and that they can better manage the said funds than the State 
and stockholders ? This would be a new jurisdiction, and one with 
which we think a court of equity could not recognize. The assump- 
tion of the control of these funds is unsupported by any authoiity ex- 
pressed in law, or presumed by courts of equity. The assignment of 
8o much as is reasonably sufficient to pay the debts due at the time of 
the assignment, is alone justified by couits of equity. 

The statute of Maryland, referred to, states that deeds, executed by 
corporations in that State, according to the directions of the act, " shall 
be deemed and construed, in law and in equity, as valid and effectual, 
and of as much force in conveying, mortgaging, selling, assigning, trans- 
ferring, and releasing any estate, right, title, interest, or claim therein 
expressed, or therein intended to be conveyed, aliened, mortgaged, 
so]d, assigned, transferred, or released, as if such deed had been or 
were duly executed and acknowledged by any individual citizen of this 
State, having or being seized," &c. v 

What was the intention in passing this law 1 Was it not to give the 
same effect in law and equity to the deeds of corporations as to the 
deeds of individuals ? Does it not provide a means by which corpora- 
tions can make as good deeds and valid assignments as individuals 
could 1 This is the avowed obfect. The deed of the corDoration is dai'» 
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dared to be as good as that of a citizen. Tbe deeds of corporations 
are to every purpose made good and available. When they can make 
such deeds, is not the power given to make them 1 Surely this cannot 
be denied. Then the act confers the power to make the deeds, by de- 
claring when made they shall be as good as the deeds of every or any 
citizen. 

Again, the enactment is evidence that, without such law, corpora- 
tions could not make valid deeds. The validity of the deed, and its ef- 
fects in law and equity, are its essential existence. The act of Mary 
land confers on those deeds their vital principles and effect. Has this 
deed before the Court vitality and effect conferred on it by the laws of 
Arkansas ? No law is shown here, as in Maryland, and none can be 
^own. This deed, then, as we contend, has neither vitality nor legal 
and equitable effect or power before this Court. 

It never was contended, on the argument of quo warranto case, that 
the Central Board possessed any powers to set aside the provisions of 
the charter ; no general powers beyond the execution of th« declared 
rights of the charter were ever contended for ; no specific power claim- 
ed for the Central Board, in that case, beyond the expressed purposes cf 
the charter, has been, or can be, stated. The decision in the quo war- 
ranto case expressly declares, that the Central Board is limited in its 
action by the provision of the charter. HoW can it be claimed that un- 
der this decision, the Central Board can annihilate the charter, destroy 
the rights, possession, and control of the State and stockholders, when 
the decision expressly points to the charter as a boundary, and inflexi- 
ble rule of action for the Central Board 1 This effort is remarkable, 
because the authority is denied by the decision it is claimed under. 

The chaiter expressly puts the funds in keeping and control of the 
local boards. They have the legal holding. How can this be broken 
and destroyed by the Central Board, unless according to the charter] 
No authority is shown. The power to settle the general accounts of 
the Bank is given to the Central Board. Their exercising this power 
does not destroy or interfere with tbe other powers given to the local 
boards. Each local board is limited to its special grants of power, and 
each must keep within ite own orbit. But it is claimed that the power 
to settle the general accounts is so large as to destroy all power of the 
local board. No argument is necessary to show that the power of the 
local and central boards can exist together, and they must be so exer- 
cised. 

[The able argument in response by Albert Pike, Esq., will be 
found in the Appendix of .the report, and I much regret my limits will 
not allow me to give it here in full.] 

Motion for mandamus denied by the Court, Lacy, J. — See pages of 
the report 325— 391. 

W. and E. Cummins presented a petition for reconsideration. — See 
pages of the report 392 — 405. The motion for a reconsideratioik was 
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refused, after which the respondents again by Cumming and Ashley, 
moved the Court for a re-argument and re-hearing, and said in their 
motion : ** this motion is made by request of the Executive of the State 
of Arkansas, as appears by his letter heTev*^ith filed." And they moved 
for leave to file their reasons for a re-argurnent and re-hearing, at a fu- 
ture day. The letter of the Governor referred to iri the motion, was as 
follows ; 

Executive Office, 2Sth Aug,, 1842. 
Messrs. Cummins & Ashley, 

Attorneys for the Real Estate Bank. 

Gentlemen, — During the investigation of the legality of .he deed 
of assignment by the Real Estate Bank, before the Supreme Court, I 
did not feel myself (as the Executive of the State) called on to take any 
steps while the subject was pending befc/re a co-ordinate branch of the 
government. A decision has been made by a majority of the Court, 
which, to say thp least of it, will place the assets of the Bank, and the 
management or control of the institution, beyond the reach of the St^e, 
except by a bill in chancery. The liability of the State for the whole 
capital of the Bank, independent of the protection which is due to the 
note and bond-holders,- renders it a subject of deep and vital interest to 
the people of Arkansas, as to the manner in which the institution is 
controlled and wound up. 

Without, thet^fore, intending to be considered by you as officially 
iDterfering, but from a sense of duty growing out of the position I oc- 
cupy, and from a hope that a re-examination of the case will tend ulti- 
mately to place the institution in a situation which will be more accept- 
able and advantageous to all the parties concerned, and as I learn a 
second application for a re-hearing, although unusual, is not without 
precedent in the highest judicial tribunal in the United States, I there- 
fore respectfully suggest for your consideration, whether the interest of 
the State woul^ not be promoted by an application for a re-hearing, if 
you should not think it disrespectful to make the second application. I 
have, at least, discharged what may be considered by some my duty^ 
-and shall leave the result and consequences to the proper tribunals. 

I am, with respect, 

your obedient servant, 

A. YELL. 

The motion was refused by Judge Dickinson, who said : 

* That the question presented is of vital importance, as regards both 
the State and its citizens, is conceded. Such is the light in which it 
has been viewed by the Court. In this, as in all other cases, the diffi- 
culty in determining is not the amount in dispute, but the principle in- 
volved. No case has ever received more profound attention from this 
QoMTt than the one now before us ; and in none has its judgment been 
snore firmly convinced. Upon the argument for re-couisderation. the 
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vrhole grouod was re-examined, with the same result. We know bat 
one rule for our guidance — the taw of the land. Nor can T believe that 
any legal, unbiassed mind will, after a careful investigation of the au« 
tfaorities, differ with us in our opinion, as to the jurisdiction of the Court, 
and the validity of the deed. No consideration of public policy not 
warranted by law— no fears of popular indignation — will ever delay or 
hasten my decision, when my judgment is once convinced.^ Totally in- 
different to the private views of individuals, however numerous, elevat- 
ed and influential they might be, I have never hesitated, even for one 
moment, in announcing the convictions of my mind. I speak as well 
for my brother judges as for myself. The labors of no appellate Court 
in the Union have been more serious than of this. It has been our task 
to meet questions of the most exciting and complicated character. We 
have had to interpret a constitution, differing in detail from all the 
American States, with a code of laws the most defective that was ever 
imposed upon a free people, and reconcile one with the other. We 
have endeavored to guard every interest that might be affected, and 
protect every citizen in the enjoyment of his rights. This court, it is 
true, necessarily possesses great power. That power has been exercis- 
ed with an eye single to our public duties ; and, conscious of the fear- 
lessness and independence with which they have been discharged, we 
had hoped to create a confidence in the judiciary, equally as broad as 
its power. While we neither sought nor declined the responsibility 
which devolved upon us, whether as a court or as judges, we have exer- 
cised no authority not properly conferred upon us by the constitution 
and the laws, at the same time confining the other departments to their 
proper and legitimate spheres. And while we will not permit the 
rights of the humblest individual to be violated with impunity, we should 
impair, if not utterly destroy, the confidence of our citizens in the su- 
preme tribunal of the country, if we should suffer it, on the other hand* 
to be controlled by individuals, or dictated to by either of the other de- 
partments. It is for the legisUiture to AecX^xe the public ^ill, the judi- 
ciary to interpret it, and the executive to enforce it. The line of distinc- 
tion is too broadly marked to be mistaken. 

If the executive department shall so far lose sight of its boundaries* 
as to encroach upon, or usurp the powers of the judiciary, or attempt, un- 
der the pretext of a deep interest in the general welfare, to inflnence its 
judgment, or control its action, such interference should be repelled 
with firmness, but with dignity. We may have often erred in our judg- 
ment, but all, I trust, will do us the justice to admit, that where once 
convinced of our error, we have never hesitated to rectify it. We have 
never attempted to exercise legislative or executive powers, or influ- 
ence the action of either. The constitution forbids it ; and while I 
have the honor of a seat upon this bench, I cannot so far forget the cib- 
ligations of that instrument, as to permit the rights and authpi ity of this 
Court to be invaded by either of the other departments* If such an in- 
terference as is attempted in this instance should be submitted to, ife 
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would be but a precedent justifying the executive, in any case j^ndiik ^ 
between individuals in this Court, to come in directly as a party, be 
cause he might think, however erroneously, that the interest of the State 
was jeopardized, and, after a decision, ask that it be again' reviewed. 
If this is permitted in the one instance, it cannot, consistently, be refus- 
ed in another. The right once admitted, cannot be limited. Then, ai- 
deed, would the community have cause to tremble for their secuiity. 
Better at once unite the two departments, if one is to be dictated 
to, or rendered subservient to thfe other. It has been my pride, while 
sitting here, to settle the lav/, if possible, upon a firm and sound basis ; 
to extend protection to every individual, however humble ho might be; 
to guard every interest, whether ef the public or of individuals ; to se- 
cure the confidence of the citizen, by rendering the judicially respected 
at home, and' elevating the character of the State abroad. If- 1 have failed 
in any one of these objects, it has not proceeded from -Q.fear to travel 
the path of duty, when sufficiently plaia to follow it. And if, in the dis- 
charge of my public duty, I am not sustained by those upon whom it 
devolves to judge of my judicial acts, I must bow to their decision in 
silence. I have discovered no sufficient cause to justify me in disturbing 
the judgment of the *Court, as heretofore announced; and, as I cannot 
without compromising the independence of this tribunal, recognize 
the right of the Executive to interpose his wishes or opinion upon a 
matter already solemnly adjudicated, the motion must be refused. 

[Since the decision of this case, the following opinion in regard to it 
has been received, written by Chancellor Kent :] 

CASE AND OPINION. 

1 have read and considered the following documents, submitted by 
counsel for my opinion : 

1. The copy of a bill in Chancery, .sworn to on the 29th of April, 
1842, and filed in Chancery, before the Hon. John J. Clendenin, Judge 
of the Circuit Court for the county of Pulaski, in the State of Arkansas, 
and sitting therein as Ciiancellor, by James S. Conway and fourteen 
others, as Assignees oTa Deed of Assignment in trust, made by the Real 
Estate Bank of Arkansas, to the complainants. 

2. The admissions, on the argument for an injunction, of cer- 
tain facts, and of two resolutions of the Cential Board of the said 
Bank. ' ; 

3. The decretal order of the Circuit Judge, made on the 2nd of 
May, 1842, denying the application for an injunction, for want of juris- 
diction. 

4. The charter of the Real Estate Bank of Arkansas, passed 26th of 
October, 1836, and several other acts of the Legislature of Arkansas, 
supplementary thereto. 

5. The opinion of the majority of the Supreme Court of the State 
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of Arkansas, on appeal from the decretal order of the Circuit Judge, in 
winch the decision of the Circuit Judge sitting in Chancery is reversed. 
The following questions arise upon the case : 

1. Had tbe Circuit Judge, sitting as Chancellor, jurisdiction of the 
case? 

2. Was the deed of asslgunient by the Bank, as set forth in the bill, 
valid in law and binding in equity, eo as to require a court of chancery 
to sustain and enforce it 1 

First, as to the jurisdiction of the Circuit Judge : 

The constitution of Arkansas declares, that until the General As- 
sembly shall deem it expedient to establish courts of Chancery the Cir- 
cuit Court shall have jurisdiction in fnatters of equiti/t subject to appeal 
to the Supreme Court As the powers of the courts in equity are not 
defined, they are presumed to have, and it necessarily follows that they 
have the general jurisdiction and powers in matters of equity, which 
belong to the equitable jurisprudence of the United States, as recogniz- 
ed and adopted in the National and in the State tribunals, end which la 
not inconsistent with the constitution of the State of Arkansas, nor con- 
trolled by her statute laws 

It is clear and demonstrable, that the Circuit Court, upon establish- 
ed principles of equity, was bound to take cognizance of the case stated 
in the bill; and if the assignment should be found to b^ just and true, 
(and nothing otherwise appeared before the Court), to give it effect by 
the process of injunction, enforcing the surrender and delivery of the 
assets unduly withheld. 

I cannot conceive of any plausible ground for disclaiming jurisdic- 
tion over that trust deed. It is one of" the plainest cases on that point 
that ever came under my observation. Trusts are one of the great lead- 
ing heads of equity jurisdiction. They in fact fall within the exclusive 
cognizance of courts of equity. The books, and the language and de- 
cisions of the courts in England and in this country, are uniform, and 
speak one clear and decided language. I need, not go into the survey 
of authorities on the point ; and indeed this duty has been performed in 
a complete manner in the opinion of the Judges accompanying the case, 
I will barely allude to the latest case on the subject, that of Watkins v. 
Holman, 16 Peters Rep, 25, 58, 59, in which the Supreme Court of the 
United States declare, that equitable interests are cognizable in equity, 
and not at law ; and any attempt in a court of law to give effect to 
equitable rights, leads to confusion and uncertainty ; and that equitable 
and legal jurisdictions are wisely separated in those States were courts 
of chancery are established. ^ 

Secondly, I think it is equally clear, that the deed of assignment was 
made upon a valuable consideration, by persons con^petent to make it, 
and made in good faith, and was to be regarded as valid and binding, 
and to be sustained, audits just provisions enforced by the powers and 
process of the Circuit Court exercising "jurisdiction in matters of 
equity." There can be no reasonable doubt of it. A corporate Bank, 
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xiT Other institution, as well as private individuals, has a right, when in 
failing circumstances, and it beconiesy in most cases, a duty, under such 
a condition of things, to assign its property in trust to pay its debits, with 
the powei's requisite to ca[lect and distribute the proceeds of thev assets, 
and to give preferences among the creditors, if it thinks proper, accord- 
ing to its view of the relative merits of the debts. All this is recogniz- 
ed, and declared, and practiced upon, as a settled doctrine, in the juris- 
prudence of the country. I do not know that it was ever before, under 
the modern and highly cultivated principles of equity, questioned or de- 
nied. The cases in Maryland, before the Court of Appeals, in 6* Gill 4* 
Johnson, 369 aftd 205. are apposite and Striking. I allude to the cases 
of the Union Bank of Tennssseev, Ellicott, Bxid State of Maryland y. The 
Bank of Maryland. In each case, the bank being ynable to meet its 
debts, assigned its property to a trustee, in trust to collect claims, and 
pay debts, and distribute the prgceeds as prescribed. The Court of Ap- 
peals held the assignment to be valid, and that the Bank had a right to 
3^ve preferences among the creditors. The same doctrine was adtr itted 
and sustained in the cases of Paul Revere v. Bostort. Copper Company ^ 15 
Pick, R, 35J, and of Catline v. Eagle Bank of New Haven, 6 Conn, R, 
233. Ana indeed, the principle is so well settled and radicated in the 
equity powers of the English and American courts, that it would seem 
to be a waste of labor to give the point further illustration. The tn^s- 
terly ability with which the whole law of the case is considered and dis- 
cussed in the opinion of the Supreme Court, is such, that I do not feel 
able to bring any thing new to the support of the doctrines of that 
court. 

It is impossible for me to apprehend how a court of chancery, duly 
instructed and enlightened, and duly sensible of its character, its trusts, 
and its duties, can find ground to renounce jurisdiction over such a 
created trust. 

I am perfectly satisfied that the Central Board of the Bank was the 
proper, and indeed the only power, to direct the assignment; and that 
the deed of assignment was valid and effectual with the signatures of 
ten trustees, and that a court of equity ought to have held it to be equal- 
ly so, if not signed at all by the trustees, and that their acceptance of the 
trust, and acting under it, gave it validity from the time of its execution, 
I am equally satisfied that the deed was founded on a legal and merito- 
rious consideration, and that the creditors who are the cestuis que trusty 
have a vested interest in the assignment, and a right to cause it to be 
carried into execution ; and that the direction to pay by preferences, 
and by annual instalments, was lawful and just. I do not perceive that 
there is a single objection to the deed, which is left unnoticed and unan* 
fiwered in the elaborate judgment of the Supreme Court ; and I ven- 
ture to say, that Ilpubscribe entirely to the reasoning and to the conclu- 
Bions of that Court. Their opinion has exhac/sted the subject ; and the 
Court, in my opinion, could not have done otherwise than to reverse the 
decretal order below, and award a mandamt^ to the Circuit Court to 
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grant the injunction, and carr/ the provisions of the deed into effect 
Such a decision was within their appellate jurisdiction, and that juris 
diction rests upon an express provision in the constitution of the otate 

' . ^ JAMES KENT. 

New York, October 17. 1842 * 

[Other opinions have been received, from the most distinguished 
jurists in the country, and among them, Judge Story, Judge Gaston 
of North Carolina, Judge Nicholas of Kentucky, and S. S. Prentiss 
and Gborqb S. Yeroer, Esqs., of Mississippi, all coinciding fully with 
this Court, on the questions of the jurisdiction of the Chancellor and the 
validity of the deed.] ^ 

EQUITY— EXECUTION— SHERIFF. 

T^'quity has no jurisdiction to compel a Sheriff to pay over moneys 
collected on execution. The proper remedy is by motion. — Douglasi 
v. Wallace, 11 Ohio R. p. iZ. (1843.) 

% 
ERASURE. 

An erasure in an immaterial -part of a deed, will not vitiate it, pro- 
vided such erasure be the act of a stranger ; but it is otherwise where 
made by a party to or claiming under it. But the fact of alteration by 
the party ought to be proved and not merely presumed. — Van Brunt v» 
Van Brunt, 3 Edward's Chancery R.,p. 14. (1843.) 

ERROR. 

A payment made in error inay be recovered back, where such error 
though the fault of the plaintiff, has not injured the party to whom the 
payment was made. — Masias y, Gasquet, 4 Robinson's La, R., p. 137 
(1845.) 

A party is entitled to an explicit answer by the court, in their charge 
to the jury, to every point of law submitted by his counsel ; and it i« 
error to omit to answer. — Noble v. McC/intock, 6 Watts Sf Sergeant, R. p. 
58. (1844.) 

If an erroneous charge to the jury be given on an abstract proposi- 
tion, or on a point entirely out of any case made by the evidence, and 
the verdict can be supported by the proof made, the judgment will not 
be reversed. — Creed v. The Commercial Bank of Cincinnati, 11 Ohio R^ 
p. 489. (1843.) 

A contract or paymert made for tlie purpose of avoiding litlgatioii 
cannot be rescinded for error of law. — tfrquhaH v. Gove, 4 RobinsotCi- 
La, R., p. 207. (1845.) 
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ERROR AND APPEAR. 

If testimony whicb is inadmissible be objected to on untenaole 
grounds, and the true ground be not mentioned, thc^ latter will be deem- 
ed waived. — Dun/tarn v. Simmons, 3 HiH, 609. (1 843.) 

Objections not made at the trial cannot be urged on a writ of error.-r- ' 
Hanford v. Artcker, 4 Hi/Z, 271. (1843.) See also V^ilUmghby v. Com- 
stock, 3 JEW/, 889 ; Artcher v. Zeh, 5 HUly 200. (1844.) 

ESTOPPEL. 

The acceptor of a bill cannot dispute the handwriting of the drawer , 
and if he do so by plea, the acceptance may be replied by way of estop- 
pel. — Sanderson avd others v. Collman <md another, 4 Manning 3f Gran* 
ger's R. p, 209, (1844.) 

An estoppel cannot be taken by inference, but must be relied on in 
pleading.— De;rc« v. Odell, 3 Hdl, 215^ (1843.) 

EVIDENCE. 

Evidence not produced on the trial below, cannot be brought before 
the Supreme Court on appeal. — Smelser v. WilUamSf 4 Rohinson^s La. 
K,p,152. (1845.) 

The inference of a witness, drawn from facts and circumstances 
within his knowledge, is inadmissable as evidence. A paper purport- 
ing to have been made at a certain place, is not admissable as evidence 
of the fact that the person who executed it was at that place at the date 
of the paper.— Gi«?«i Y.Albert, 5 Waifs ^ Sergeant, R. p. 333. (1844.) 

The certificate of a town clerk, that a person has not conveyed land, 
is not evidence of that fact, but it must be proved by the oath of a wit- 
ness or witnesses.^ — Hill v. Bellows, 15 Vermont R.,p, 727. (1844.) 

It is no objection to a witness that he is interested in a case, when 
offered to testify against his interest. — Travis v. January, 3 RohimorCs 
La.R.p 227. (1843.) 

Upon an obje(fion to evidence, the Court will not stop to hear the 
testimony of the objecting party as a ground to sustain their objec- 
tion. — Moore v. Pearson, 6 Watts Sf Sergeant^s R,, p. 51. (1844.) 

When a jury, after a cause is committed to them and they have gone 
out, return and make an inquiry of the Court, as to a fact, it is within the 
discretionary power of the court to admit testimony respecting the mat- 
ter of such inquiry — Commonwealth v. Ricketson. 5 Metcalf*sR,, p. 412. 

(1844.) . ^. . 

When the testimony of witnesses is irreconcilable, it is proper thai 
the court should explain to the jury the rules by which the testimony of 
witnesses is to be weighed. — Farley v. Ranch, 3 WcUi^s ^ Sergeant* 4 
i2.,jp.664 (1843.) 
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If a record be destroyed or irrecoverably lost parol evidence is ad- 
missable to show, that it once existed, and the purport of it. — Gove v 
Elwell, 22 Maine R., p. 442. (1844.) 

The practice of excluding evidence by the force of counteracting 
evidence is erroneous. — Cummings v. Cummings, 5 Watts Sf SergeanfM 
R.p,653. (1S44.) 

A justice record cannot be countradicted by parol proof. — Pike ▼. 
Hilf, 15 Verm(me R., p. 183. (1844.) 

A certificate of proof by a subscribing witness to an agreement con- 
cerning lands, or an acknowledgment of it by the party before a magia- 
trate, is enough to dispense with the common law evidence of execu- 
cution. — BrotkertoH v. Livingston^ 3 Watts Sf Sergeant's R. p. 334 
(1843.) 

EVIDENCE— CONFESSION OF ADVERSARY. 

Where one on the trial of a (^use resorts to the confession of his* 
adversary, the evidence thus called out becomes the property of both 
parties ; and neither will be allowed to have it stricken from the cause 
without the consent of the other. 

A party, who has proved the confessions of his adversary, cannot, 
by afterward waving such proof, preclude the latter from giving evi- 
dence to show what further was said by him at the same time on the 
same subject. — Vebhardw, Staats, 3 Hill, 144. (1843.) 

EVIDENCE— DYING DECLARATIONS. 

It is error to admit evidence of dying declarations, without first find- 
ding that the deceased was conscious of his condition when making 
them. — It is not error to allow a witness to state the substance of com- 
petent dying declarations, although he may not be able to give the pre- 
cise words. — Montgomery v. The State of Ohio, 11 Ohio iJ., p. 424. 
(1843.) 

EVIDENCE— LAW OF ANOTHER ItATE. 

Wljat the law of another State is, is a question of fact triable by a 
jury, and provable, if necessary, by witnesses. — Ingraham v. Hart, 1 1 
Ohio R„p. 255. (1843.) 

EVIDENCE— MAKERS OF JOINT NOTE. 

Where process is served on three out of four makers of a joint and 
several promissory note,^the one not served cannot be made a witness 
in behalf of the others; nor will it vary the csfee any by showing, that 
the proposed witness is the principal in the note, is a citizen of another 
State, that the defendants are able to pay the debt, that they bad re^ 
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leased the witness from all liability to them, and had deposited with 
the Clerk money enough to cover all costs. — Armstrong v. Deshler, 12 
Ohio R., p. 175. (1844.) 

EVIDENCE— PAROL. 

Parol evidence is inadraissable to prove a sale of real estate.— 
Smelser v. Williams, 4 Ro6inson*s La. R., p. 152. (1845.) 

An original paper in the hands of a person who cannot be reached 
by the process of the court, so as to compel its production, may be 
proved by parol. — Ralph v. Brotm, 3 Watts Sf Sergeant* s R., p. 395. 
(1843.) 

EVIDENCE— SECONDARY. 

Secondary evidence will only be admitted when the absence of bet- 
ter has been sufficiently accounted for. — Lord v. Strotker, 4 Robinson's 
La. R., p. 95. (1843.) 

EXCEPTIONS. 

The decision of a court on a matter within its discretion, is not the 
snbjecl of a writ of error or bill of exceptions. — The People v. Baker^ 
3 HiU, 159 ; Rapelye v. Frince, 4 HilK 119. (1843.) 

EXCEPTIONS— BILL OF. 

One who excepts to the opinion of an inferior court, must place on 
the record whatever may be necessary to enable the Supreme Court 
to come to a decision. — Kees v. Lefebvre, 4 Robinson's La. R., p. 15 
(1845.) 

EXECUTION. 

After the issuing of an execution, the defendant's transfer of his 
personal property to a iona,^^ purchaser, having no notice of the exe- 
cution, is valid. — Birdseye v. Ray, 4 Hill, 158. (1543.) 

The immunity of a defendant's dwelling, from forcible entry is not 
for the personal protection of the defendant merely, but for the prbtec- 
tion of his family and property. — Curtis v. Hubbard, 4 HUl, 437. (1843.) 

EXECUTORS. 

Executors are esteemed but one person in law, and acts done by 
one of several, relating to the delivery, sale, or release of the testator's 
goods, are the acts of sM^Bogert v. Hertell, 4 Hdl, 492. (1843.) 

A jmlgment against executors or administrators is not eYidence of 
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the debt in a subsequent proceeding to charge heirs of devisees. — Mosi 
V. McOullough, HiU, 131. (1844.) 

EXECUTOR AND ADMINISTRATOR. 

Where there are several executors, one has the entire power of the 
whole to dispose of property which they take qtui executors^ and the 
act of one alone is effectual; but not so of trustees: they have but a 
joint interest and must act together in a sale, receipt or release. 

Testator gave the income of two-thirds of bis real and personal 
• estate to his two daughters for life and the fee to their issue, and the 
fee of the other third to his grandsons to take at twenty-one, with the 
benefit of the income by way of maintenance. And ** for the more 
easy and equal division of the estate,'* he empowered his executors to 
^11 any part of his estate. 

The two acting executors sold a freehold property and took back a 
mortgage, in their joint names as executors, for part of the purchase 
money. One of theqa^jfi^iir id Hie amount being wanted for distribu- 
tion, sold and assigned the bond and mortgage to a purchaser, and then 
misapplied the money and failed. Held^ that these executors took the 
bond and mortgage as trustees, and not in their capacity as executors 
qtM executors ; and that the assignment by one was not sufficient to vest 
the right to these securities in t^e purchaser ; and he was decreed to 
give them up for the cestuis que trusL — Hertell and others T. Van Buttn 
ct (d,, 3 EdtDard*$ Chancery R., p. 20. (1843.) 

EXECUTORY PROCESS. 

No excution can be issued in this State on a judgment tendered in 
another State which has ceased to be executory there, in consequence 
of no execution having been taken out within a year and a day ofter it 
was rendered. The courts of this State cannot enforce a judgment, 
which the court of the State in which it was rendered, cannot exe- 
cute.— Pitf^i V. Edgar, 4 Robi$wm'9 La. «., p. 274. ( 1845.) 

FACTS FOR THE JUDGE AND JURY. 

In an action for indicting maliciously and widiout probable cause, 
if the defendant set up facts as shewing probable cause, the judge must 
determine whether the facts, if proved, or any of them constitute such 
cause. The jury is to decide only whether the facts, or facts inferred 
fh>m them, exist. And this however complicated or numerous the facts 
may be.— Pan/oii v. Williams, 2 Queen's Bench R., p, 169. (1844.) 

FAMILY RECORDS. 

In an action against a justice of the peace by a parent, to reeorer 
die penalty for marrying his minor son, the entry in the family Bible oi 
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the son's birth, proved by the dath of the plamtiff, is competent evidence 
of the minoritj of the son.-^-Ccurkaaddim v. Paorman, 10 WaiU' R.,p. S9 

FATHER AND CHILD. 

Illegitimate children, though duly acknowledged, have no claim 
against the estate of their natural father, but for alimony. 

The rights acquired by children legitimated by the subsequent mar- 
riage of their parents, have no effect against gratuitous dispositions, 
previously made by the latter. — The legitimation has no retroactive ef- 
ect. It operates only from the date of the marriage. — Liautaud v. Bap-' 
iisU, 3 Rohinsm's La. R,, p. 441. (1843.) 

FELONY. 

A mere solicitation to commit a felony is an offence. — The People ▼. 
Bush, 4 HUl, 133. (1843.) 

Petit larceny is not a felony, within the. meaning of the statute, 
though one still at common law. CarperUer v, Nixon, 5 HilVs R., p, 
260. (1844.) 

FEME COVERT. 

Where the wife became entitled to the premises as heir at law during 
her coverture^ and her husband conveyed his life estate therein, and his 
grantee continued in possession for more than jthirty years, the husband 
still living, she may after the decease of her husband make an entry and 
recover the land. — Melius v. Snowden, 21 Maine R.,p. 201. (1843.) 

FENCES. 

By the common law the tenant of a close was not bound to fence against 
an adjoining close, unless by force of prescription, but the legal obliga- 
tion of the tenants of adjoining lands to make and maintain partition 
fences, when no prescription exists, and no agreement has been made, 
rests entirely on positive provisions by statute ; and trespass will lie 
against the owner of cattle entering on the grounds of another, though 
there be no fence to obstruct them, unless he can protect himself by 
statute, or prescription, or agreement. — Thayer v. Arnold, ^ Metisd^s 
R,,p. 589. (1843.) Churchill \. Evans, 1 Taunt, R,,p. 629. 

When cattle have escaped from an adjoining close into that of the 
defendant's, through Refect offences which he is bound to repair, be is 
not justified in driving them out into the highway, and leaving them 
there, although it may be their best way back ; and trespass vwlllie.-^ 
Carruthers v . HoJlis, 8 -4«Z. ^ JS. 22. , ^. 1 13. 

The plaintiff in case against the defendant for not repairing his 
fences, per ^tf/> J the plaintiff's horses escaped into the defendant's close, 
and were there killed by the falling of a hay-stack.— i/^^, that the 
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damage was not too remote, and that the action was maintainable.- 
Powell V Salisbury, 2 Y, if J, R, p, 391, 

An occupant of land who is bound to maintain a fence between his 
own and an adjoining enclosure, may place half of a fence, of reasona- 
ble dimensions, on the land of the adjoining owner ; and he may cut 
half of a ditch on the land of such owner, when a ditch is proper for a 
partition fence. — Netifell y. Hill, 2 Metcalf's JR., p, 180. When a dis- 
pute arises as to the proportion of a fence to be maintained by each 
party, it may be settled by the fence yiewers, even where there has 
been an agreement on the subject.-— JBwr^er v. Kurtright, 4 J. R.,p 414. 

FIERI FACIAS. 

Where a writ if ^. fa. is delivered to the sheriff, with directions to 
suspend the execution, and in the mean time another 'vrit is delivered 
by another creditor, the sheriff is bound to levy under Jie latter writ in 
preference to the former, although the former writ was not delivered 
with any fraudulent intent to protect the goods of the debtor. — Hunt v. 
Hooper arid another, 1 Dowling 4r Lowndes* Practitie R,, p. 626.' (1845.) 

Case against the sheriff of Middlesex for not levying under a writ 
of Jieri facias, and for a false return of nulla bona : — Plea, not guilty. 

At the trial before Lord Abinger, C. B.,it appeared, that the plain- 
tiff having obtaiped a judgment against a person of the name of 
Ward, issued thereon a writ o^ Jieri facias, which was delivered to the 
defendants, as sheriff of Middlesex, on the 7th of June, 1843, with di- 
rections to issue a warrant immediately. On the following dny a sei- 
zure took place under that writ. Before the plaintiffs writ had issued^ 
namely, on the Ist of June, 1843, one Bird had delivered to the defen- 
dant^. a writ oi fieri fajcias against the goods of Ward, with directions 
to execute it, and at the same time suggested that the following morn- 
ing would be the best time for that purpose, but no direction was given 
not to execute it until that time. In the mean time, however, Ward 
requested Bird to stay the execution, and promised him d£50 if he would 
do so. Bird, in consequence, verbally desired the defendants to sus- 
pend the execution, and on the 2nd of June, 1843, gave them a written 
notice not to execute the writ until further orders. On the 9th of June, 
the c£50 not having been paid by Ward, Bird required the defendants- 
to proceed with the execution, and the bailiff accordingly entered, but 
found another bailiff in possession under the plaintiff's writ. The de- 
fendants, however, proceeded to sell under Bird's execution, and paid 
over c£27, the amount realized, to him, and returned nulla bona to the 
plaintiff's writ. The learned judge having left the question to the jury, 
they found that Bird's writ was, in the first instance, intended to be exe- 
cuted, and not suspended until the following morning. A verdict was 
then found for the defendants, leave being reserved for the plaintiff to 
enter a verdict for him, if the court should be of opinion that under the 
circumstances he was entitled to recover. 
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A nfele nm having t>een obtained accordingly, , 

Erie Sf Crompton showed cause, and contended, that Bird's writ waa 
CBtitled to the priority, upon the general rule of law, that where two 
writs against the Baqtie defendant are delivered to the sheriff on differ- 
ent days, and no sale takes place, the party who first delivered his writ 
is entitled to a preference, unless the execution was merely colorable. 
They cited Hutchinson v. Johnson, 1 T. R. 729 ; Bradley v. Wyndhnm^ 
1 Wils. 44; Kempland v. Macauley, Peake, 65; S. C. 4, T. R, 436; 
Pringle v. Isaac, 1 1 Price, 445 ; SmaUcomh v. Cross, 1 Ld. Raym. 25 1 ; 
Marlindale v. Boofh, 3 B. 8f Ad, 498 ; Drewe v. Lainson, 11 Ad. ^ Ell 
529; S. C. 3P.^D.245. 

Butt, in support of the rule, argued, that the execution of Bird's 
wiit having been countermanded, it was not a writ upon which the 
sheriff could act, and that, therefore, the second writ was entitled to the 
prioiity. He cited Payne v. Dreuje, 4 East. 523, S. C. 1 SmitJu 170 ; 
Minshall V. Lloyd, 2 M Sf W, 450 ; Wtntle v. Freeman, 11^^.^ E/L 
539, S. C. I G.Sr D. 93 ; Withers v. Hmly, 3 Reels, 96, S. C. Cro. 
Jac, 379 ; Samtiely. Duke, 6 DowL 536, S. C 3 M. ^ W. 622 ; Jones v. 
Athertan, 7 Taunt, 56. 

The judgment of the Court was delivered by — 

Park B., (after stating the facts, his Lordship proceeded) : — The 
only question is, whether the defendants were justified in giving Bird's 
writ a preference, and paying over the proceeds to him. There is no 
doubt that the sheriff, as between him and the different execution- 
creditors, is bound to execute that writ which is first delivered to him 
to be executed, and is responsible to the first creditor who so delivered 
his writ, if he does not. On the part of the defendants, it was contend- 
ed, that they were justified in preferring Bird, because Bird's writ was 
first delivered to them within the meaning of this rule, and that such 
first delivery entitled him to a perference, unless it was fraudulent, that 
is, unless it was.put into the sheriff's hands merely to cover the goo<ls 
against a subsequent execution, without any intention to make an ac- 
tual levy, in which sense. Bird's execution was not fraudulent. The 
plaintiffs counsel, on the other hand, contended, that Bird's writ ought 
to have no preference, because, although it was first delivered to be 
executed, such execution was afterwards countermanded, and while 
such countermand continued, the writ must be considered as not de- 
livered at all to be executed, because the defendants could not act on 
it, and that the second order to execute could give it no priority.' All 
the authorities bearing on this question were cited on one sid^ or the 
other. On full consideration of them, we are of opinion that the plain- 
tiff's argument is well founded. To the plaintiff *s complaint, that the 
defendants have not executed his writ, their excuse is, that they had a 
prior writ in their hands to be executed when the plaintiff's writ was 
delivered to them, and that they did execute the writ by seizing aud 
selling: under it. The plaintifi'*s answer to that excuse is, that when hig 
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writ was delivered, the defendants had received orders not to execute 
the former writ, and which, consequently, they had no right to execute, 
and would have been trespassers if they had attempted to do so, and, 
therefore, could not legally seize or sell uuder that writ. This is, we 
think, a good answer to the sheriff's excuse, f hat the sheriffs would 
have been trespassers by acting under the countermanded writ, and 
which was, therefore, a writ not delivered to be executed, was settled 
by the recent case in this court, of Barker v. SL Quintinj 1 Dnwl. ^ 
Loumd, Prac. R.,p. 542. The authorities relied on by the defei^dants 
in support of the position that a writ first delivered is to have the pre- 
ference, unless it be fraudulently delivered in the sense before men- 
tioned, do not sustain it. In Kempland v. Macaulej/t Lord Kenyan does 
not rest the case on the ground of fraud, but says, that, if the sheriff is 
directed not to execute the first writ before a given day, and another 
execution in the mean time comes, he mrst execute that. To the same 
effect is Pringle v. haac, which last caso did not turn on the supposed 
fraudulent intent to protect the goods it on the omission of the plain- 
tiff to direct the writ to be executed, .k- Wood, B., said, *• the case 
was within the principla of Kempland v M t^auief/, and the question of 
fraud need not be left to the jury." In S/nullvomh v. Cross, which has. 
the appearance of supporting the defendant's pi.e*r^«>n. Lord Holt is re- 
ported to /have said, obiter^ (for it was unnecessary to me decision of the 
case,) that no action lies against the sheriff, because he who delivered 
the writ would not take a warrant, so it seems he had a design only to 
keep the first execution in his pocket to protect the defendant's goods 
by fraud. Though Lord Holt infers from the plaintiff's conduct a fraudu- 
lent intent, he does not treat that intent as essential, in order to deprive 
him of his priority. The last case cited was Bradley v. Windham, in 
which the writ was delivered nominally, with orders to execute it ; and . 
there was an actual seizue by the sheriff, so that it became a question 
whether such seizure was void on the ground of its being only colora- 
ble, and meant to protect the property. We are, theretore, of opinion, 
that in this case, the countermand of the execution of^he writ was equi- 
valent to its withdrawal at the time, and Bird's writ ci>uld not be con- 
sidered as having been delivered to the sheriff to be executed until the 
order to proceed, which was after the delivery of the plaintiff's writ, 
and, consequently, the rule must be absolute to enter the verdict 
forde27. 

Rale ahschde, 

.A sheriff has a right to retain possession of property sold by him, 
during the pendency of a rule to show cause why the sale should not be 
set aside. — Bayon v. Breedhvet 3 Robinson's La. R», p. 383. (1843.) 

FINDER OF LOST PROPERTY. 

The Roman law denied to the finder of lost property a reward for 
finding it; and according to the stern doctrine of Ulpia^tj DigjlA, 2, 
i4,'<cc; 4*— 10, it was even considered to be theft, to convert to one's 
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own aRe> animo lucrandi, property found, when the finder had no rea- 
son 40 believe it had been abandoned. The English law requires, that 
the t€nimus furandi must have existed, when the property was first re- 
ceived or taken, to constitute larceny. — Rex v. Mucldow^ 1 Ryan ^ 
Mody*B i?., 'p. 160; Butler's cast, 3 Inst 107, Lord Coke, 2 Easfs P. C. 
663 ; The People v, Anderson, 14 John's /?., p, 294. It is not larceny, if 
there be no evidence to show that the findpr at the time knew who the 
owner was, though ho afterwards fraudulently concealed the fact of 
finding the property .— T54tf People v. CogdeU^ 1 HiWs R,, p. 94. But, 
on the other hand, the doctrine of Ulpian is not without approbation 
in some of the modern decisions, and it has been held, that if the person 
who finds property lost, and knows the owner, and notwithstanding con- 
ceals and converts the property to his own Use, it is larceny. — The Stale 
V. Weston, 9 Comr, R.,p. 527; 2 Russell on Crimes, p. 100, 103; The^ 
People V. MrGarren, 17 Wendell's i?., p. 404. The finder of lost proper 
ty is entitled to indemnity against necessary and reasonable expenses 
incurred on account of the chattel, but not to a reward, if none has 
been promised. — Reed^r v. Anderson, 4 DaruCs R,s p. 193; Armory v. 
Flynn^ 10 John's R., p, 102 ; Binstead v. Buck, 2 Wm. Blackstone, p, 1 117. 
The finder of a check or lottery ticket, is not entitled to payment of the 
money due upon it, if the party paying has notice that the holder came 
to the possession of it by finding. Payment under such circumstances, 
to the holder, would be no bar to an action by the owner. — Mchaugh- 
Un. V. Waite^ 5 Wendell's R,, p. 404. 

In Massachusetts, the finder of lost money or goods, must give no- 
tice as prescribed, and if no owner appears within one year, one half 
goes to the finder, and the other half to the town. 

In Illinois, the finder of lost goods, money or choses in action takes 
them if not above fifteen dollars in value, and no claimant within one 
year after due public notice — if above that value, they are to be sold in 
six months for public use. 

FORCIBLE ENTRY AND DETAINER. 

A purchaser at a tax sale cannot obtain possession by proceeding 
under the act for forcible entry *|md detainer. — Kelley v. Hunter, 12 
Ohio R,,p, 216. (1844.) 

Although a forcible entry, an3 forcible detainer are charged in the 
same indictment, they are nevertheless distinct offences ; and the de- 
fendant may be acquitted of one, and convicted of the other. So if one 
is defectively set out, he may be convicted of one that is well set out.-^ 
The People v. Rickert, 8 Cow, JR., p, 226. 

Every man having a right of entry into lands may assert the right, 
provided he commits no such acts of violence as will stibject him to a 
crinainal prosecution. — Langdon v. Patter, 3 Mass.. R., p. 215. 
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FOREIGN CORPORATION. 

A corporation established by the laws of a foreign comdItj may 
maintain an action in this commonwealth. — Brituk American Land Co. 
V. Ames, 6 Meica/f's i2.. j/ 39 1 . (1844.) 

FOREIGNERS— JURISDICTION OVER. 

In regard to foreigners, resident in a country, although some jurists 
deny the right of a nation generally to legislate over them, it would 
seem clear, upon general principles of international law, that such aright 
does exist ; and the extent, to which it should be exercised, is a matter 
purely of municipal arrangement and policy. Huberus lays down the 
doctrine iii his second axiom : All persons who are found within the 
limits of a government, whether their residence is permanent or tempo- 
rary, are to bo deemed subjects thereof. — Huberus, Tom, 2, Lib. 1, tit. 

3, sec, 2, jK 538 ; 'Henri/ on Foreign Ltuc, ch. 8, p, 54, ch. 9, p. 63, eh, 10, 
p,l\, Boullenois says, that the sovereign has a right to make laws to 
bind foreigners in relaticm to their property within his domains ; in re- 
lation to contracts, and acts done therein , and, in relation to judicial 
proceedings if they implead before his tribunals. — I Baullenms, Pr, Gefi* 

4, 5, J), 3. And, farther, that he may, of strict right, make laws for all 
foreigners, who merely pass through his domains, although commonly 
this authority is exercised only as to matters of police. — 1 Boullenois Pr. 
Gen, 5, p. 3. Vattel asserts the same general doctrine, and says, that 
foreigners are subject to the laws of a State, while they reside in it. — 
Va/iel, B, 1, ch, 19, *cc. 213 ; B, 2. ch, 8, sec. 99, 101. And, in relation 
to disputes, which may arise between foreigners, or between a citizen 
and a foreigner, he holds, that they are to be determined by the judge 
of the place, and, according to the laws of the place of the defendant's 
domicil. — Vattel B. 1, ch, 8. sec, 103. 

There are nations, indeed, which wholly refuse to take cognizance 
of controversies between foreigners, and remit them for relief to their 
own domestic tribunals, or to that of the party defendant ; and, especial- 
ly, as to matters originating in foreign countries. Thus in France, with 
few exceptions, the tribunals do not entertain jurisdiction of controver- 
sies between foreigners respecting personal rights and interests. — Par^ 
dessusy Droit, Comm, Tom. 5 art, 1476 to 1478, />. 238 ; Henry on Foreign 
Law, Appendix, p. 214 to 216, But this is a matter of mere municipal 
policy and convenience, and does not result from any principles of in- 
tematicmal law. In England, and America, on tlye other hand, suits 
are maintainable, and are constantly maintained, between foreigners, 
when either of them is within the territory of the State, in which tbt 
suit is brought. 

But, although every nation may thus rightfully exercise jurisdiction 
over all persons within its domains; yet, we are to understand, that, in ro» 
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gard thereto, the doctrine applies only to suits purely personal, or to suits 
connected with property within the same sovereignty. For, although the 
person may be within the territorial jurisdiction ; yet, it is by no means 
true, that, in virtue thereof, every sort of suit, may there be maintaifbble 
against him. A suit cannot, for instance, be maintained against iiim so as 
absolutely to bind his property situate elsewhere, and, a fortiori^ not so as 
absolutely to bind his rights and titles to immoveable property situate else- 
where. It is true, thai some nations do, in maintaining suits in fersonam^ 
attempt, indirectly, by their judgments and decrees, to bind property 
situate in other countries ; but it is always with the reserve, that it binds 
the person only in their own courts in regard to such property. And, 
certainly there can be no pretence, that such judgments or decrees bind 
the property itself, or the rights over it, which are established by the 
laws of the place, where it is situate. If a Court of Chancery, in Eng« 
land, should compel a bankrupt by its deciee, to convey his personal 
and real estate, situate in foreign countries, to the assignees under the 
commission (as it was at one time thought they might do, although now 
the doctrine is repudiated). — Ex Parte Blades y 1 Cox^^R., p, 398 ; SeU 
krig V. Da vies, 2 Rose, Bank, cases p, 97 ; also, 891, S, C. 2 Dow R,, p, 
231. Yet, such a decree would not operate to transfer the property, so 
as to aifoct the rights of creditors, or the regular operation of the laws 
of the State rei silcB. So, a foreign court cannot, by its judgment or 
decree, pass the title of land situate in another country ; neither can it 
bind such land by a judgment or decree, that in default of the defen- 
dants in the suit conveying it, it shall be conveyed by the deed of its 
own officers to the plaintiffs. Such a conveyance, made by its officers, 
would be treated, in the country, where the land is situate, as a mere 
nullity.— Watts v. Waddle, C Peters' R., p, 389, 400. 

FOREIGN LAWS. 

When the laws of another State which should govern the case, are 
not in evidence, our own must prevail, — Van Wyck v. HUls, 4 Robin- 
urn's La, R,p, 140. ^(1845.) 

FOREIGN LAWS— IGNORANCE OF. 

With respect to any ignorance arising from foreign birth and edu- 
cation, it is an indispensable rule of law, as exercised in all civilized 
countries, that a man, who contracts in a country, engages for a compe- 
tent knowledge of the law of contracts of that countiy. If he rashly pre- 
sumes to contract without such knowledge, he must take the inconveni- 
ences resulting from such ignorance upon himself ; and no attempt to 
throw them upon the other party, who has engaged under a proper 
knowledge and sense of the obligation which the law would impose 
upon him by virtue of that engagement — Dalrymple v. DahympU^ 2 
JSfa^g. Consist. R,, p. 61. 
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FOREIGN LAWS— MISINTERPRETATION OP. 

Oases sometimes occur, in which the tribunals of a foreign country 
are called upon to decide upon the law of another country, where the 
contract is made ; and they by mistake misinterpret that law. In 
such a case, if they discharge the parties from the obligation of the con^ 
tract, in consequence of such misinterpretation of the foreign law, that 
discharge will not be held obligatory upon the courts oT the country, 
where the contract was made. A recent case has occurred on this sub- 
ject. A bill of exchange, drawn in France, and endorsed there, and ac- 
cepted and payable in England at a banker's, was passed by an endorsee 
in discharge of an antecedent debt ; and upon presentment for payment, 
it was dishonored, and the banker's clerk by mistake cancelled the ac- 
ceptance, and then wrote on it, *' cancelled by mistake.*' Afterwards 
the endorsee, who had so passed the bill in discharge of his debt, cited 
all the parties, and, among others, the creditor and holder of the bill 
before the tribunals of France, who decreed, that the cancellation ope- 
rated as a suspension of legal remedies against the acceptor, and conse- 
quently discharged the other parties, the endorsers, as well as the draw- 
er. A suit was afterwards brought by the creditor against the debt<^- 
endorser in England ; and it was held that the courts of France had 
mistaken the law of England, as to the effect of the cancell$ition ; and 
that the plaintiff was entitled to recover against the defendant the full 
amount of the debt, notwithstanding the decree in the French courts. — 
NoveHi V. Rossi, 2 Barn. ifAdolph, R,^ p. 1^1, 

FORFEITURE. 

Where a lease is forfeited for non-payment of rent, the exact rent 
due by the terms of the lease must be demanded before sunset of the 
day when due, on the land, at the most nbtorious place. — Boyd v. T<jir 
hert, 12 Ohio R.^ p. 212. (1844.) 

FORMER SUIT, 

If a creditor sue one of several co* contractors upon a joint underttak" 
fn^ and recover judgment, this. will bar a new suit against all; for the 
original security, and consequently the remedy upon it;, is merged in the 
judgment. Otherwise if the creditor fail in his suit, and no judgment 
be recovered by him. — Pierce and another v. Kearney, 5 Hill, R., p. 82 
(1844.) 

FRAUD. 

. Though a representation made by a vendor, respecting goods sold 
by him, be not true in fact* yet if he believe it to be true, it is not a 
giound of action by the vendee against him for fraud in the sale. But 
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11 is otbenvise if he make an untrue representation, aa 6f bis own know- 
ledge, not knowing whether it is true or false.— ^iS^ne v. .Deimy, 4 MeU 
calf's R.,p,\B\. (1844.) 

Where a contract is entered into for fraudulent or illegal purposes, 
the' law refuses its aid to enable either party to disturb such parts of it 
as have been executed or carried into effect ; and as to such parts as 
remain executory, it will not compel the contractor to perform his en- 
gagements or pay damages for non-performance ; thus, in both cases, 
letaving the parities where it found them. — S. C, 4 HUl^ 424. (1843.) 

By the statute of frauds, no action shall be brought upon any agree- 
ment that is not to be performed within the sp^ce of one year from the 
making thereof, unless the agreement shall be in writing.^ — Locktoood v« 
Bames, 3 Hill, 128. (1843.) 

FRAUD AND COVIN. 

• 
To a count in debt on a promissory note, the defendant pleaded that 
the note was obtained from him by the plaintiffs and others in collusion 
with them, by fraud, covin, and misrepresentation, wherefore the note 
was Toid in law : — Held, that this plea was not sustained by evidence 
that the note was given by the defendant and another, as sureties, for a 
sum advanced to a third person by the plaintiffs, who falsely held them- 
selves out t^ the world as a society formed and acting under certain 
2ules and regulations.— Gfrefn v. Gasden, i Scott* s N, JR., ^..13. (1843.) 

FRAUD— JUDGMENT MAY BE IMPEACHED FOR. 

Judgments of State Courts have the same faith and credit in other 
Stales, as they have in the States where they are rendered. — Chnsfiiu- 
tion U. ^., Art. 3, sec, 4 ; Act of Congress 26ih May, 1790, cA. 11. They 
are therefore put upon the same footing as domestic judgments. But 
this does not prevent an inquiry into the jurisdiction of the court, 
in which, the original judgment was rendered, to pronounce the judg- 
ment, nor an inquiry into the right of the State to exercise authority 
over the parties, or the subject-matter, nor an inquiry, whether the judg- 
ment is founded in, and impeachable for a manifest fraud. — Taylor y, 
Bryden, 8 John's R., p, 173. The Constitution did not mean to confer 
any new powor upon the States ; but simply to regulate the effect of 
their acknowledged jurisdiction over persons and things within their 
territory.— ^^wA; v. Kirmey 4 Connect H.,p. 380; Hall v. Williams, 6 
Pick, R,, p. 237 ; Bissell v. Briggs, 9 Mass. R.,p 462 ; Shumway v. Stilln 
vtan, 6 Wend. 12.. p. 447 ; Emn^ v. Tarhton, 9 Sergt, Sf Rawie*s R. p. 
260 ; Bentm v. Bwrgot, 10 Sergt, if Rawle's A, p. .240 ; Hancock v. Bar- 
rett, 1 HdU, Sup. Ct. R., p 155 ; Wilson v. Niles, 2 Hall,^ Sup. Ct. R., 
p. 368 ; H<me v. Wright, 2 Vermont R,, p. 263 ; Bellows v. Jngraham, 2 
Vermont JR., p,573. It did not make the judgments of other States do- 
mestic judgments to all intents and purposes; but only gave a general 
validity* faith, and credit to them as evidence. No execution can issue 
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npon Bucb judgments v^ithout a new suit in the tribunals of other States 
And they enjoy not the right of priority, or privilege, or lien, which 
they have in the State, where they are pronounced, but that only, which 
the Lex fori gives to them by its own laws in their character oi* foreign 
judgments.— iMcJS?/»W3ffe V. Coheir, V^TtUri R.,p. 312, 328 and 329. 

FRAUDULENT CONVEYANCES. 

A creditor may maintain a trustee process against the vendee of 
property, fraudulently purchased to keep it from being attached, and 
IS nut obliged to try the validity of the sale by attaching the proper- 
ty.— CVa»« V. Stickles and Trustees, 15 Vermgni R., p. 252. (1S44.) 

GENERAL ISSUE. ^ 

When tl^e terms of a contract are varied by a contemporaneous 
memorandum, a defence arising therefrom may be given in evidence 
under the general issue, but if the memorandum wks made after the 
original contract, such defence must be pleaded specially. — Heath and 
others v. Durant, 1 Dowling if Lovmdes* Practice R., p. 51 L (1845.) 

GOODS SOLD. 

' The mere delivery of goods by A to B will not support an action at 
the suit of A, for goods sold and delivered, when it appears that D 
was to pay B a commission upon the sale of the goods by B. — Miller y 
Newman, 6 Manning Sf Granger's R,, p, 646. (1844.) 

GROWING CROPS. 

A conveyance of land conveys the grain growing upon it to the pur- 
chaser. And the fact that the vendor took care of the grain growing, 
and the fence around it, after the conveyance, without objection from 
the vendee, does not alter the right of the parties. — Wilkins v. Va^h- 
hinder, 7 Watts* R„ p, 378 ; Foots v. Colvin, 3 Johns' R,, p. 216 ; KiU- 
redge v. Woods, 3 New Hampshire R., p, 503 ; Cretffs V. Pendleton, 1 
Leigh's R., p. 297 ; Bank of Pennsylvania v. Wise, 3 Watfs R., p. 394 

HABEAS CORPUS. 

, A defendant brought up by habeas to be charged in execution ten- 
dered the amount of debt and costs. — Held, that he was entitled to be 
discharged out of custody without payment of the court fees in respect 
of the writ — Dahzell v. CulUn, I DowlingSf Lowndes* Practice R,, p. 448. 
(1845.) 

On a proceeding before an officer by habeas corpus to obtain the dis- 
charge of a soldier, the latter is not a competent witness to support the 
application.— !%« United States y. Wptgall , 6 Hill, 16J (1844.) 
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HAND-WRITING. 

A witness having no previous knowledge of tbe hand-writing of i^ 
party, cannot be permitted to testify as to its authenticity from a mere 
comparison of hands in court. — Wilson v. Kirkhnd, 5 HUly R,, p, 182. 
(1S44.) 

HIGHWAYS. 

The grant, or laying out of a highway, gives only a right of way to 
the public ; but the fee, or right of soil, remains in the original c wner, 
and an action of trespass will lie for any exclusive appropriation of the 
soil. — The Trustees of the Presbyterian Society in Waterloo v. The Albany 
and Rochester Rail Road Co., 3 Hill, 567. (1843.) See also Gidneyy, 
Earl, 12 Wend..^S; Lambert v. Hoke, 14 J. R. 483; Cortelyou v. Van 
Brunt y 2 J, R. 357 ; Jackson ex dem. Yates v. Hathaway, 15 J. R, 447. 

Towns cannot be made liable for the expense of building a road, by 
subsequently nepairing the same, and suffering the public to use it as a 
highway.— rPra/^ c/ a/, v. Swanton, 15 Vermont R., f. 147. (1844.) 

Commissioners are authorized to adjust controversies in relation to 
encroachments upon public roads by amicable settlement. 

They have a discretion to take security on such settlement for the 
payment of money; and such securities are valid. — Commas of High- 
ua^s of Courtiandville v. Peck, 5 Hill, 215. (1844.) 

HIGHWA^^ SURVEYOR. 

The refusal of a highway surveyor to execute a receipt for a tax 
bill, does not vacate his office. — Cummings v. Clark et ah, 15 VemunU 
R.,p. 653. (1844.) 

HOMICIDE. 

A charge of culpable homicide found relevant against both a shop- 
keeper and his servant, in respect that the former had culpably entrust- 
ed his servant with the charge of drugs which were sold in the shop, 
and the latter had culpably dispensed to a customer such an excessive 
dose of taitar emetic as to cause death. — Regina v. Henderson ^ Laiuh 
son, 1 Broun' s Jmtidary R,, p, 360, (1844.) 

Robert Henderson, grocer, and William Latpson, shopman to the said 
Robert Henderson, were charged, before the Circuit Court of Justici- 
ary, held at Perth on the 23d April, 1842, with culpable homicide : 

Tn so FAR AS, you the said Robert Henderson dta, in the course of 
the year 1840 or 1841, and previously thereto, the particular time being 
to the Prosecutor unknown,' procure various drugs and medicines ; and. 
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in parltCHlar, a co&siderable quantity of the poisonous substance, som0^ 
times used in small quantities as a medicine in certain cases, and known by 
th& name of tartar emetic, in order that the same might be supplied and 
sold in your shop to the lieges ; and did, at the same time, make it to be 
publicly and generally known, that you were possessed of various drugs 
and medicines, to be administered or prescribed and sold by you as a drug- 
gist and apothecary, when applied to for medicine in any particular case* 
and did give out and lead the public to believe that you were qualified 
to act as a druggist and apothecary in the administration of drugs or 
medicines : And did, in prosecution of your said business as a drug- 
gist and apothecary, in the course of the year 1841, recklessly and cul- 
pably, employ the said William Lawson, as your shopman or assistant, 
in selling, prescribing, and administering drugs and medicine& as afore- 
said, when the lieges should resort to your shop, for the purpose, and in 
the circumstances before-mentioned ; though the said William Lawson 
was, as you well knew, ignorant of the proper kinds and quantities of 
medicine, and particularly of tartar emetic, that could be safely given, 
as well as of the cases, in which medicines, and particularly tartar 
emetic ought to be given ; and, you the said William Lawson being ig- 
norant, as aforesaid, did, notwithstanding your ignorance, recklessly and 
culpably undertake to act as shopman or assistant aforesaid, for the 
Bale, prescription, and administration of the drugs and medicines in 
said shop : And you the said Robert Herderson were also yourself ig- 
norant of the nature and qualities of the drugs and medicines afore- 
said in which you dealt, and had not such knowledge of drugs and 
medicines, as to enable you to jud^re of the proper kinds and quantities 
which ought to be administered in cases of sickness ; and, in particu- 
lar, you were ignorant of the proper quantity of tartar emetic which 
could be fitly and safely given as a dose, or at least if not i|3fnorant there- 
of, you did culpably fail or neglect to instruct the said William Law- 
son, as to the proper quantity of the said tartar emetic which could be 
safely given, or as to the cases in which it was proper to administer it, 
although you employed and entrusted him in the administering and 
disposing thereof: And during the course of the year 1841, and in the 
month of January 1842^ or part of said time, various drugs and medi- 
cines were sold by you the said Robert Henderson, and by. you the said 
William Lawson, or by one'or other of you, within the said shop at 
Leven aforesaid, to parties who applied for medicine for the cure of 
different ailments, and it became in consequence generally known in 
the town and neighborhood of Leven aforesaid, that medicines and 
medical advice could be obtained from you the said Robert Hendersua 
and from you the said William Lawson, or from one or other of you, 
in your said shop : And the 20th d^ of. January, 1842, or on one or 
other of the days of that month, or of December, 1841, immediately pre* 
ceding, or of February immediately following, Grace Browner John- 
ston, then and now or lately residing in Leven aforesaid, then wife, and 
now widow of James Johnston teacher there, being desirous of givingr_ 
to her said husband a vomit or emetic, of a safe and proper descriptio 
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sent Ann Johnston daughter of the said James Johnston, to the afore- 
said shop of you the saia Robert Kendersont desiring her to ask there- 
for, and purchase a Vomit or emetic, to be used and taken by her said 
father : And accordingly, time last above libelled, the said Ann John- 
fiton did repair to the said shop, and finding therein you the said Wil- 
liam Lawson, acting as shopman or assistant aforesaid, she applied to 
you the said William Lawson for a vomit or emetic, to be used and taken 
by her said father, whose name she at the same time mentioned, and 
who was known to you the said William Lawson : That, thereupon, 
you the said William Lawson dfd, then and there, wickedly, ignorant- 
ly, recklessly, and culpably weigh out and sell to the said Ann John- 
ston sixty grains or thereby of tartar emetic, to be taken by her said 
father, as a vomit or emetic, and the whole of which quantity was wrap- 
ped up by you the said William Lawson in a parcel, and handed by 
you to the said Ann Johnston, as the proper kind and quantity of 
medicine to be administered to the said James Johnston for the above 
purpose : Th^t the said parcel of tartar emetic was accordingly, im- 
mediately or shortly thereaJfter, delivered to the said Grace Brown or 
Johnston, by die said Ann Johnston, and the entire contents of the said 
parcel were, in the course of the said day, administered in a tumbler or 
cup of water, by the said Grace Bro)vn or Johnston, lo her said hus- 
band, in his said house, and were so administered by her, and taken and 
swallowed by him, under the belief that the said dose of medicine was 
of the proper kind and proper quantity for a safe vomit or emetic, which 
belief was created by you the said Robert Henderson, and you the said 
William Lawson having undertaken to sell, and having held yourselves 
out as qualified to administer or prescribe drugs and medicines- when ap- 
plied to by the lieges for medicines in any particular case, and having 
sold and delivered the said sixty grains or thereby of tartar emetic, as a 
proper dose to be given to the said James Johnston as a vomit or 
emetic, that the said dose of taiter emetic was much to great to be safe- 
ly given as a vomit of emetic, or for any good purpose whatever, and 
could not, if swallowed be otherwise than poisonous and^ speedily de- 
structive of life ; and, accordingly, the said James Johnston soon after 
swallowing the same, was seized with mortal pains and sickness, and 
died in the course of the same night, or following morning, in^his house 
at Leven aforesaid ; end the said James Johnston was thus culpably 
bereaved of life, by the gross ignorance, negligence, recklessness, and 
other culpable conduct above libelled, of you the said Robert Hender- 
son and William Lawson, or one or other of you. 

Objections having been stated for both the pannels to the relevancy 
o^ the indictment, the Court, (Lords MoncreifFand Cockburn), in re- 
Bpect that it did not appear from any thing presented to them, that any 
similar case had been put to trial in this country, certified the case to 
tbfe High Court, in order tliat the general question raised by the pleas 
of tbe pannels might be authoritatively settled. 

The case came to be advised this day. 

C Robertsany for the pannel Lawson, argued, that the species facH 
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set forth in the indictment did not warrant, as against him, the charge ol 
culpable homicide. Upon an introductory narrative, with regard to 
Lawson, that in the course of the year 1841, he, being ignorant of die 
proper kinds and quantities of medicine, and of the ckses, in which such 
medicines ought to be given, did notwithstanding his said ignorance, 
recklessly and culpably undertake to act as shopman or assistant to the 
other pannel Henderson, for the sale, prescription, and administration 
of the diugsand medicines in his shop; and farther, that during the 
course of the year .1841, and in the month of January, 1842, or part of 
said time, various drugs and medicines Were sold by Lawson, as well as 
by Henderson, to parties who applied for them, so that it became gene- 
rally known in the neighborhood that medicines and medical advice 
could be obtained from him as well as from his master, the pannel Law- 
son is charged with having, on the 20th January, 1842, in his capacity 
of shopman or assistant aforesaid, wickedly, ignorantly, recklessly, and 
culpably weighed out and sold and delivered to a customer an excessive- 
ly large quantity of tartar emetic, for the purpose of it being used as 
an emetic ; which dose having been so used, caused death. This 
charge is one of a peculiar nature, and has never yet been heard of ia 
this country. Hume^ Vol, 1, p, 193, merely conjectures the possibility 
of such a charge, and is unable to quote any authority for his opinion. 
' But admitting that offences of this nature are indictable, it is submitted, 
that, under the circumstances libelled, the rnajor proposition is not 
borne out by the minor, so faf as Lawson is concerned. In England, 
several cases of this kind have occurred {cases of Lex v. Long, iCar^ 
rington ^T Payne^s R.^p, 398 ; Rex v. Van Butchell, 3 Carrington if Payne* 9 
R,, p 629, and other cases there referred to.) In these it was held that a 
medical practitioner was not liable criminally, unless his conduct was 
characterized by gross ignorance, gross recklessness, or gross rashness ; 
that a servant was not answerable, where he acted under his master's 
orders { and that it made no difference whether the practitioner was 
regularly educated or not. Now, referring to these decisions, can it 
be said that the pannel was guihy of * gross recklessness' on the occar 
sion libelled 1 The original contract of service between him and the 
other pannel was surely not culpable, not only because he was entitled 
to rely upon receiving proper instruction from his master, but particu- 
larly as the chief busmess carried on by Henderson (as proved by the 
designation given him in the present libel) was of a harmless character, 
that of a * grocer.' Supposing, however, that the pannel had been cul- 
pable, sometime in the year 1841, when he entered upon his service, 
he might have good reason, considering the inteiTening practice which 
he is said to have had in the administering of medicines, for supposing 
that he was properly qualified upon the 20th January, 1842. It was 
clearly the duty of the master to have instructed his shop-boy. The in- 
dictment, therefore, charges Henderson, alternately, with being himself 
ignorant of the nature and qualities of the medicines which he kept, or 
at least with culpably failing to instruct Lawson regarding these. If, 
according to the one supposition, tlie master culpably neglected to giTo 
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his servant that instruction which he had a right to expect, the blame 
lay entirely with the former, and formed a sufficient excuse for the 
W under of the latter. But if, on the other view, the master was igno- 
rant, the legal presumption was, that any mistake, which the shop-boy 
committed, was attributable solely to the ignorance "^of his master, and 
the erroneous lessons which he had received from him. 

Falf^n, for the pannel Henderson, argued, that the narrative of facts 
libelled as applicable to him was insufficient to justify the charge/ To 
render the indictment relevant against Henjierson, it should have been 
averred that he prescribed or administered the fatal dose. There was no 
recklessness in trusting Lawson, who had some experience in the busi- 
ness of the shop, and if his recklessness, as the prosecutor himself aver- 
red, had caused the loss of life, he alone was to blame. His master 
was not bound to assume, that he would administer large dosos of 
medicine at his own hands. It has never been held that, where a pa.ty 
is in a situation in which he may do injury, another party, not connect- 
ed with the injurious act, shall be resnonvsible. Suppose that a joint stocky 
company should employ a servant, who, by gross recklessness, occa- 
sioned an accident, could all the members of the company be indicted ? 
Take the case of a steamboat company, — 

Lord Meadowbank. — Suppose that they assumed street porters to 
nnanage thfr steam engines, and that a collision occurred in consequence^ 
I would not wish to be a shareholder. 

Paiton continued. — But can the present case be distinguished from 
that of a person, who has put down in an exposed situation a loaded 
gun, which is taken up and discharged by another person, so as to oc- 
casion the death of a third party ? In every case of this kind, the party 
who fired the shot, has alone been held responsible for the death caus- 
ed by it. It is submitted that here the species factiy sgI hvih'm the 
libel, clearly absolves the pannel from that gross recklessness, which is 
necessary to constitute culpable homicide. 

Lord JV/oncre/^ stated, that Lord Cockburn and he had certified the 
case, not on account of any doubts which they entertained, as to the 
relevdncy of the charge, but on account of its novelty in this country^ 
and the importance of the general question raised. 

Lord Cnckhiirn, We were induced to certify it principally by the pas- 
<iage in Hume, Vol. I, p. 194, where the relevancy of such a charge is 
jpokenof as questionable. 

The Lord Justice General, — Although it was highly proper, that the 
question here raised should receive deliberate consideration, none of 
your lordships can have the slightest doubt of the relevancy of this in- 
dictment. This person Hendei^on, chose not to confine himself to the 
sale of groceries, which appears to have been his regular business, but 
gave notice to- the public that he would also dispense medicines. He 
assumed the character of a druggist or apothecary, and engaged 
the other pannel Lawson as his assistant. ' It was the bounden duty of 
Henderson lo take good care, that his assistant was properly qualified. 
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and carefully looked after, and it was also the bounvlen duty of Lawaoii 
not to undertake the employment, or to act under it, without proper 
instructions. The poor man, who was killed, had sent for a comraon 
emetic, and Lawson, employed and entrusted by Henderson, gave to 
be administered by him, as a proper dose for the purpose required, such 
an enormous quantity of tartar emetic as could not possibly be adminis- 
t&red without imminent danger of life. This was done by the person- 
BO employed and so authorised by Henderson, and who, if not instruct- 
ed, ought to have been instructed by him. These circumstances when 
all taken together, clearly infer such culpability as to warrant the charge 
of culpable homicide against both pannels. 

The Court having unanimously concurred in this opinion, the ob- 
jections were repelled, and the libel found relevant. 

On the motion of the public prosecutor, the diet against the pannela 
was deserted pro loco et tempore, 

[T^^ese parties were afterwards brought before the Perth Crcuit 
Court, Aatumn 1842, when the Advocate- Depute, in respect that the 
main object of the prosecution had be«n gained, by the libel having 
been found relevant, and that there was some reason to doubt, 
whether the death libelled had not been accelerated by other causes, 
than the culpable conduct of the pannels, consented that the Court 
should desert the diet simpliciterf which was accordingly done.] 

HORSE STEALING. 

Under an indictment for theft, particularly horse stealing, the prose- 
cutor may relevantly charge the theft of other property besides a horse. 
Regina v, MitcMl Sf Donald, 1 BrourC 8 Justiciary R.,p. 261. (1844.) 

HUSBAND AND WIFE. 

If an action be brought against a /erne sole, and a judge's order be 
made by consent, to stay proceedings, or payment of the debt and costs 
by a certain day, otherwise final judgment ; and before that day she in- 
termarries, and on the day in question, default is made ; judgment may 
still l>e entered up against her by her maid*=5n name, and she may be 
taken in execution under a capias ad satisfaciendum awarded against 
her alone. Thorpe v. Caroline Argles, 1 Dowling Sf Lowndes' Practice 
R.,^. 831. (1845.) 

F. Kelly showed cause against a rule which had been obtained by 
J5r/c, to set aside the proceedings in the above cause, and to discharge 
the defendant out of custody, on the ground of irregularity, the defend- 
ant being a married woman. The action which was brought against 
iier, dum sola, was for goods sold and delivered, and the judge's order 
had been made by the consent of the parties, to stay all proceedings in 
the action until a certain day^ and if the debt and costs were not then 
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paid, the plaintiff was to be at liberty to enter up final judgment. Be- 
fore that day, the defendant bad intermarried with one Barret. The 
money was not paid at the appointed time, and the plaintiff proceeded 
to enter up final judgment against her in her maiden name, and sued 
out a writ of ca. sa., under which she was taken in execution. The 
above rule had been obtained on the ground that the judgment and ca, 
sa. were irregulp, inasmuch as the consent on which they w-ere found- 
ed, was taken away by the act of marriage. It is submitted, however, 
that they are not irregular. In Cooper v. Hunekin, 4 East., 621, which 
is a leading authority on the subject, it was held, that where, after inter- 
locutory judgment against 2. feme soife upon a contract, she marries, the 
plaintifl* may proceed to judgment and execution against her, without 
joining the husband by seire facias. The only distinction between that 
case and the present is, that there interlocutory judgment had been 
signed against her while unmarried. But this, it is contended, can 
make no difference. In 3 Black. Cam., 414, which was cited in the ar- 
gument ill the above case, the position is broadly laid down, that "if 
an action were originally brought against a wife when sole, and pendirtg 
the suit, she marries, the capias shall be awarded against her only, and 
not against her husband ;" and Doyley v. White, Cro. Jac,, 323, and 
Bull. N, P. 23, S, C, is cited as an authority for this position. If the 
husband had been joined, the plaintiff might still have taken the wife 
also in execution. 

The only object of joining the husband, therefore, is, where the 
plaintiff is not satisfied with proceeding against the wife alone. In 
Doe dem,, Taggart v. Butcher, 3 M. 8f 5e/., 557, it was held to be no ir» 
regularity to issue an habere facias possessionem and a fi. fa. against a 
feme covert by her maiden name, where the ejectment had been com- 
menced against her before marriage. And in that case, the cause had 
not even proceeded to trial, before she married. In Witkins v. Wether^ 
ill, 3 B. Sf P., 220, it was held, that if a feme covert be taken, in execu- 
tion under a warrant of attorney given by her as b. feme sole, the court 
will not discharge her 09 a summary application. In King Sf Wife v. 
Janes. 2 Strange, 811, the defendant in the court below, as in the present 
case, was a, feme sole sX the time of the commencement of the action, 
and the couit held, that h§^ subsequent intermarriage would not abate 
the plaintifl's writ. It is said, that the present case differs from those 
cited, inasmuch as here the judgment is signed by consent, and the act 
of marriage takes away the power to consent. But that is not exactly 
so, for here there is a judge's order, and although consent was necessa- 
ry to make that order; yet being made, it stands a judicial act, and 
cannot be revoked, as in a submission to arbitration, to which the pre- 
sent case is compared. 

Erie, ill support of the iTile. The cases cited are where judgment 
has been obtained in the ordinary course. Here judgment has bee^ 
signed out of the ordinary course. It has been signed by consent; 
which is the same as if it had been done by virtue of a warrant, or at 
tomey, or cognovit. In the ordinary case of a submission t^ arbitratioik« 
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the act of marriage is, ipto facto, a revocation of the arbitrator's authori- 
ty, Ckandey v. Winstanleyy5 East., 226; Andrews v. Palmer, A B. Sp 
AM., 250. It is exactly like the case of a warrant of attorney, wliich is 
certainly revoked, Staples v. Purser, 2 DowL, 764 ; Harf/ordY. Mat-^ 
tingly, 2 Chit, R., 1 17. There is no peculiar legal force attaching to a 
judge's order. It operates only as a consent of the parties. How thea 
IS this consent of any greater force than an agreement to refer to arbi- 
tration under a judge's order? Besides, this judgment is only to bo 
signed conditionally, if the defendant do not pay before a certain day.^ 
But before that day she marries, and her power to pay is taken away 
by law. The law, in making marriage the death of all the civil rights 
of a woman, ha9 also provided that it shall be her emancipation from 
all liabilities. 

Williams, J. — I think the authorities cited by Mr. Kelley against 
this rule are very strong. Mr. Erie admits, that if this case had been 
in the ordinary course, they would have been in point ; but he relies on 
the judgment having been signed in pursuance of a Judge's order made 
by consent, and that the fact of marriage takes away the consent. At 
the date of the Judge's order, however, the ability to consent, and all 
the requisites to make it binding on her part existed, the order was 
therefore valid at the time, and the defendant herself afterwards takes 
steps to put it out of her power to comply with the terms of it. I 
think, that the marriage intervening, does not prevent plaintiff from 
treating her as b. feme sole, and that the judgment and execution are good 
as against her, and this rule must consequently be discharged. 

Rule discharged, without costs. 

The mortgage of the wife on the property of her husband for her 
dotal and paraphernal rights, exists without being recorded. — Johnson v. 
PUster, 4 Rohins&tCs La. /?., p. 71. (1845.) 

A husband and wife lived apart from each other ; at the death of the 
wife, she was possessed of money which was assumed to be the accu- 
mulations of interest arising from stock settled to her separate use: — 
Sdd, that the husband was entitled to this money in his marital right.— 
Tugman v. Hopkins^ 5 Scott's Neio Rep., p. 464. (1843.) 

Held, that the wife of a pannel, thouglT inadmissible as a witness 
upon the trial of her husband, may be exhibited in court for the pur- 
pose of identification ; and if unwilling, may be compelled to attend for 
that purpose. — Regina v. Bryce, 2 Broun! s Justiciary R. p. 119. (1844.^ 

James Bryce was charged with murder : 

Cleghom, for the pannel, objected to that part of the inr'ictment, 
which set forth that Mary Parkinson or Bryce, the wife of the panneU 
was * to be shown or exhibited in evidence for identification' at his trial, 
and moved that that part of the libel should be delete. He also object- 
ed to her nam© being included in the list of witnesses. The rule of. 
Jaw is clear, both in Scotland and England, that one spouse cannot bear 
evidence on the trial of the other ; yet the prosecutor here pnjposes to- 
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make the wife bear witness against ber husband, not, perhaps, bj ex 
amining her, but by exhibiting her person to the jury. Evidence raay 
be given by gestures as well as by words. If she is brought into court, 
uid confronted by a witness who identifies her. is she not giving silent 
teBtimony in support of the prosecution, and that without affording the 
pannel any means by cioss-examination of rebutting her evidence] 
She is not competently libelled on as a production, it not being stated that 
she will be placed ii| the custody of the Clerk of Courts in order that ghe 
may be seen previous to the trial. There is no authority for the present 
procedure, except the case of Largand Mitchetl^ 2 Hutne, 349, and no re-. 
mark approving of that decision is made by the learned author who has 
reported it. The only writer who has since noticed that decision, (Ali- 
son, Vof, 2, p, 463,) disapproves of it. In the case of Hid Boyd Hay, 
Shaw, p. 85, ^, person, who could not be examined as a witness, was al- 
lowed to be identified before the jury, but it was expressly on the 
ground that any person in Court, though there accidentally, might be 
pointed out and referred to by a witness in illustration of his testimony ; 
and in the later case of Ann M'G'dl, S'yme j), IS, where a witness was 
rejected in respect of a wrong designation, and was afterwards sent for 
to be identified, an objection to her admissibility for that purpose was 
Austained. Supposing it competent to produce the wife of the pannel 
as an article of evidence, and that she refused to obey her citation as a 
witness, by what compulsitor can she be fov^ed to attend 1 Will the 
court, on the motion of the prosecutor, postpone the trial, in respect of 
ner absence, and grant warrant for her apprehension and impnsonnient % 
The only satisfactory way of escaping from this difficulty is to enforce 
the law, and exclude the evidence of the wife* in whatever shape it may 
be offered. 

The Sohcitor-Geneiaf SfNcavcs,{qr the Drosecvition, answered : — Ad- 
mitting the general rule, that a wife cs.i.ut be adduced as a witness, 
either for or against her husband, the course now proposed, that of ex- 
hibiting her in court for the purpose of identification, is nevertheless 
competent, and agreeable both to principle and precedent. Personal 
identity may be an important link in the chain of evidence. The present 
course was sanctioned by the court in the case of Larg and MttrLdl, al- 
ready referred to. The case of Jiil'J Boyd Hay yv&s even a stronger au- 
thoi-ity, as the witness there allow*, d to be identified, was neither libel- 
led on as a production nor correctly designed in the list of witnesses. 
The decision in the subsequent case of M' Gill, last noticed for the pan- 
nel, obviously proceeded 01 Jie ground that the witnefes proposed to be 
identified was erroneously lesigned. In cases of bigamy, on the other 
hand, the first wife has-repeatedly been exnibited in court aa a produc- 
tion, though it has not yet l>een decided that she raay be examined as a 
witness. If, in accordance with these precedents, it be competent to 
produce the wife in court, the pannel has no concern as to the way oi 
bringing he?. There is now no objection in law to ultroneous atten- 
dance ; and if she refused to come there is no reason against a watiant 
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being applied for and granted. She is in no better position in this re- 
spect than an infamous person, who, though incapable of bearing evi- 
dence in a court, of justice, may undoubtedly be compelled to appear 
for the purpose of identification. If. the proceeding is competent, the 
court will find means of explicating its junsdiction. 

Lord Mackenzie, — I think the objection must be repelled. The rea- 
son why the wife is an inadmissible witness is either that from her close 
relationship to the accused, she cannot be expected to speak out the 
truth against him, or, on the vHher hand, that she may be apt to violate 
the truth in his favoi. She is excluded in short, because her spoken tes- 
timony could not be depended upon. I cannot see that the same objec- 
tion applies to her production in court, merely for the purpose of iden- 
tification. Counsel seem to forget that if this evidence is incompetent 
for the Crown in this case, it will be equally so for the pannel in other 
cases, where the exclusion of such proof might be most injurious to the 
defence. Suppose that it were material for the pannel to exhibit his wife 
in court, and she refused to attend, upon what principle could a warrant 
to compel her attendance be refused to him % And yet, if competent on 
the one side, it cannot be incompetent on the other. The course pro- 
posed by the prosecutor seems so reasonable, and conducive to truth, that 
the burden of producing authority against it must rest upon the pannel. 
No authority at all, however, has been produced in support of the ob- 
jection. But it is said that the intended production has not been legally 
notified. I am not aware of any imperative rule, which says that a living 
animal must be deposited in the custody of the Clerk of Court. In 
the present case sufficient notice^eems to me to be given in the indict- 
ment. 

The Lord Justice- Clerk. — I think that the distinction is clear, both in 
law and common sense, between testimony upon oath and mere exhibi- 
tion. If a witness swears positively that on a particular occasion the 
prisoner was accompanied by his wife, and from previously knowing 
her is positive as to his identity, could the accused be prevented ftx>m 
producing his wife, and asking the witness, will you swear that this was 
the woman 1 With egard to the means of compelling the attendance 
of the wife, I have no doubt that, were such necessary, the law would 
provide a proper compulsitor. She is bound to come under her citation 
as a witness, and should she disobey, it would be at her peril. 

The Court, accordingly, repelled the objection to the exhibition of the 
wife of the pannel in evidence for identification, and refused the motion 
to delete the passagi in the indictment referable thereto; and they 
also found the libel relevant to infer the pains of law. 

The pannel having pleaded Not Guilty, a proof was led, in the course 
of which his wife, Mary Parkinson or Bryce, was exhibited in court, and 
identified by one of the v/itnesses as having been concerned in pawning 
a watch proved to have been in the possession of the deceased. 

The Li)rd Justice- C/erk having summed up the evidence, the iurj 
ttnanimously found the pannel jruiltv as libelled. 
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ICE. 

Ice, whei: put away in an ice-hoii^e for domestic use, becomes indi- 
TiJual property, so as to be the subject of larceny ; although it was 
not so when it constituted a part of the river or pond from which i; 
was originally taken. — Ward v. The People 6 Hill's Rep. 144. (1845.) 

The general rule of Law, is that no Larceny can be committed: 
at common Law, of animals &c., in which there is no property absolute 
or qualified. — Such as deer, hares, fish, in an open river, or pond, or 
wild fowls, at their natural liberty. — Hannam y. Mockett^ 4 Bowling 
^Ryland 518. But if they are reclaimed or confined, and may serve 
for food. Larceny mjBiy be committed by taking them. — I Hale's Pleax 
of the Croton 511. 1 Hatchings Pleas of the Croum, chap. 33, sec. 39. 

IDIOTS. 

The guardian of an idiot may sue at law, not only for the recovery 
of a debt, but in any case in which the guardian of infants may main- 
tain a suit. — Dearman .v. Dearman^ guardian ^., 5 Alabama. R. p. 202 
(1844.) 

IGNORANCE OF FACT. 

A negotiable security given in satisfaction of a liability from 
which the giver was discharged, in ignorance of, though with the 
means of knowing, the facts which constituted such discharge, canue^ 
be enforced. Therefore, where payment of a bill which had been 
altered was demanded from a party ignorant of the alteration, though 
with ample means of knowing it, who gives a note for the amount of 
the bill and expenses : Held that the payee is not entitled to recover 
upon such note. — Bell. Public Officer Sfc.^ v. Gardiner 4 Manning 4r 
Granger's R.p. 11. (1844.) 

IGNORANCE OF LAW. 

The party's ignorance of the legal effect of his agreement could 
not absolve him from his contract. — Dow^ v. Ker 4r Carter, 1 Speer'i 
EquUy, R.p. 413. (1844.) 

IMMOVEABI^ES. 

A railway is not an immoveable, either by nature or dea tnation, 
wben the soil on which it is laid belongs to anc ther ; it is, conse- 
quently, not affected by judicial or legal mortgages, nor susceptible of 
being mortgaged unless authorized by a special act of the legislature. 
State, V. Mexican Gulf Railway Co. 3 Rohinso%*9 La R.p. bVX (1843.) 
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IMPORTATION. 

To constitute an importatioti, there roust be a voluntary arrival, 
within some port of the United States, with the intent to unlade the 
cargo. An involuntary arrival, by stress of weather, does not consti- 
tute an importation. The ISIary ^ Cargo^ 1 Gallia, C C R. 206. If 
there be a voluntary entering into a port of the United States, with 
intent to land the goods, it has been held that the importation wais 
complete ; although within forty -eight hours, a new destination was 
given to the property. Unittd States, v. AmoU, 1 Galhs. C. C. R. 358. 
The right to .duties accrues by the importation with an. intent to un- 
lade ; and immediately 'upon the importation, the duties become a 
personal charge and debt on the importer. United States v. Lyman, 
1 Mason's C. C. R. 482. There is no statute of the United States, 
or principle of law, which requires an entry to be made to render an 
importation of merchandize complete. — Perots if Chamberlain y. TAe 
United States, Peters C.C. R. 266. 

INDICTMENT., 

An indictment for an assault with fi " basket knife," with intent 
to kill, is supported by* evidence of an assault with a ** basket iron." 

The kind of instrument in such case is immaterial, if the nature of 
the injury calculated to be produced by each, be of the same descrip- 
tion . — The State, v. Dame , 1 1 New Hampshire, Rep. '-^7 1 . (1844.) 

Indictment, for making an assault with a ** basket knife" upon one 
Reuben Hayes, with an intent to kill him. 

Several witnesses testified that the weapon in question, wbicb was - 
produced at the tiial, was a ** basket iron'* — that they w^ere familiar with 
instruments of this description used in basket making, and that they 
were universally called " basket irons." One witness testified that he 
had heard the prisoner call it a *' basket knife." The counsel for the 
pris(»ner contended that it must be proved that the assault was made 
with the instrument.described in the indictment. But the court instructed 
the jury, that it was immaterial whether the instrument was a ** basket 
in)n" or a ** basket knife," provided they were calculated to produce the 
same sort of injury. 

The jury found the prisoner guilty of an assault only, and the coun- 
sel for the prisoner moved for a new trial, on account of the instruction 
of the court as aforesaid, 

Wijodman, County Solicitor, for the State. 

Bartlctt, for the prisoner, 

Gii^cHRtsT, J. — It is a distinction which runs through the wliolt 
criminal law, that it is enough to prove so much of the indictment vn 
shows that the prisoner has committed a substantive rrime, therein speci* 
f\Bd And in general, the descriptiva averments of the mode in which 
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an offenco hai beer, comrhitted are not required to be strictly proved, if 
in substance the evidence support the allegaticn. Thus in indictments 
for murder, it is always sufficient if the mode of death proved, agree in 
substance with that charged. 

This principle has been recognized from an early period, and 
Mickalley's case, 9 Kep. 67, is a leading. case upon the point. It was 
there hold, that **if a man is indicted that he with a dagger gave ano^* 
ther a mortal wounxl, upon which he died, and in evidence it is proved 
that ho gave the wound with a sword, rapier, staff, or bill, in that case 
tiie offender ouglit to be found guilty, for the substance of the matter is 
that the party indicted has given him a mortal wound, whereof he died, 
and the circumstance of the manner of the weapon is not material in 
case of indictment, and yet such circumstance ought not to be omitted; 
but some weapon ought to be mentioned in the indictment." 

So, an indictment or appeal for poisoning a man with one kind of poi- 
son may be maintained by evidence of a different kind of poison, for 
the substance of the matter is, whether the defendant did poison the 
deceased, or not. — 4 Hawkins, P. C. 454. 

If the means of death agree in substance with that charged, it is suffi- 
cient, and therefore, where tlie indictment was for assaulting a peVaon 
with a certain offensive weapon, commonly called a " wooden staff,** 
with a felonious attempt to rob him, and it was proved to have been with, 
a slone^ on a conference of the judges it was held sufficient, for tlie t^vo 
weapons produce the same sort of mischief, viz : by blows and bruises, 
and they said it would be sufficient even in an indictment for murder.— 
Sharwin's Case, I East P. C. 341. 

So, where the indictment for manslaughter charged the wound to 
have been inflicted by a blow with a hammer, but there was no direct 
evidence that the blow had been so inflicted, and a medical man stated 
tjiat the injury might have arisen either from a blow with a hammer or 
by the deceased falling against the key or lock of a door, Parke, J. 
instructed the jury, that "the kind of instrument is immaterial if you 
think the injury was occasioned by a blow given with a,hammer, or 
with any other hard substance held in the hand, the indictment will be 
Bufficiently ^xoy edi.^^-^Mar tin* s Case, 5 C, SfP, 123; Culkin*s Case, 5 
do. i2\. 

But though the weapon need not be proved to be the same, yejt it 
must appear that the species of killing was the same. Therefore, if a 
person be indicted for one species of killing, as by poisoning, he cannot 
be convicted by evidence of a species of death entirely different, as by. 
bhooting, starving, or strangling. — 1 Russell on Crimes^ 677, book 3. 
c7iap. 1. 6. 

It appears, therefore, very clear from the authorities, that, if tha 
manner of the death, or injury proved, agree in substance with that 
charged, the allegation is maintained. The indictment should in all 
respects be adapted as closely to the truth as possible, but the particu- 
lar manner in which the injury was caused is immaterial, provided 
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there be a substantial agreement between the evidence and the allega^ 
rjons in the indictment. 

Judgment on the verdict. 

If one count of an indictment be good, although the others may be 
aefective, it will be sufficient to support a general verdict of guilty.— 
The People v. Wiley^ 3 HiU 194 (1843); The People v. ChtrUng. 
lJ.iL320. 

A count charging a felony cannot be united with a count charging a 
misdemeanor.— Sto/cv.i?Vtfe/*, 3 Humphrey/ $ R. p. 228 (1843^; 1 CfMty j 
Cr, L. 25d : Young et als. v. Rex, 3 Term R. 103; 1 East T C. 408- - 
410. 

INDICTMENT— CONFESSIONS. 

On the trial of an indictment, to exclude confessions of guilt of the 
accused on the ground of their not having been voluntarily made, there 
must appear to have been held out some tear of personal injury, or hope 
of personal bene^ of a temporal nature, unless the collateral induce- 
ment be so strong as to make it reasonable to believe that it might have 
m'oduced an untrue statement as a confession.— -iS^a/e v. Grant, 22 Maine 
K.^. 171(1844.) 

INFANT. 

An infant who fraudulently obtains goods upon credit, with an 
intenti<)n not to pay for them, is liable in tort to the party injured. 
— Wallace Sf Christopher, v. Morss impleaded with Bond, 5 Hid. R. 
p. 301. (1844.) Motion in arrest. The declaration contained six 
counts, three of which charged, in substance, that the defendant Bond 
colluded with Morss, the other defendant, to induce the plaintiffs to 
sell certain goods on credit to the said Morss, by fraudulently repre- 
senting him to be a person fit to be trusted &c., and fraudulently con- 
cealing the fact of his being an infant ; and that afterwards, by means 
of such fraudulent representation and concealment, the plaintiffs were 
induced to sell and did sell said goods to said Morss on credit, he 
being an infant, and purchasing and receiving the goods with intent 
not to pay for them, &c. The other counts were in trover for the 
goods. The defendants interposed ^separate pleas of the general 
issue. Verdict, that the defendant Morss was guilty, and the defend- 
ant Bond, not guilty. The circuit judge certified that all the evidence 
given at the trial applied to the counts in trover, as well as to the 
other counts. Morss now moved in arrest of judgment. 

F, B. Cutting 4* S, Slierwoodt for the defendant Morss. iiJsisted, 
iinter alia, that an infant could not be made liable in tort, for damages 
on account of goods sold to him, though the sale was obtained bj 
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fraud. They cited and commented on Jenmng9 t. Randall (8. T. R. 
335 ;) Curdn v. Pjitton, (11 Serg. ^ Rawle 310;) Fenrate y. Curren^ 
(3 Rawfe, 351, 453;) 2 Kent** Omm. 240-1; Tke People y. KendaU. 
(25 Wend, ^390;) Johnson v. Pie, {i Lev. 169;) Manley v. Sco«, (1 
StJ. 129;) Ctreen v. Greenbank, (2 JWbwA ii^. 485;) Co«ro« v. 
Bitdsall, (1 Jtf^n. CiM. 127 ;) Campbell v. S/aAe», (2 Wend. 137 ;) J5r<wo» 
▼• Treat, (A Hill, 225.) 

C. Mc Vcan 4* •^. 'S'. Bonoorih, for the plaintiffs, cited Carey y 
Jlotailittg, (1 i/i//, 811 ;) Obnstead v. Hotailing, (1 :^i7/, 317 ;) J5a%«r 
V. Phinnei/, (15 3/<w*. /Ji^p. 359 ;) Sikes v. Johnson, (16 Mm*. 389 ;) Bm- 
tow V. Eastman, (1 £^. /?^. 172;) WV<i v. Kancc, (1 Nott ^ AV 
Cord, 197 ;) Iloiner y. Theving, (3 Pick. 492.) 

5y M« Coier/, CowEN, J. — The only question of noment it, 
whether an infant be chargeable by action for a tort in obtaining 
goods fraudulently, with an intention not to pay for them. We think 
he is, both on principle and authority.— (Ea^cr v. Phirmey, 15 Mate. 
Rep. 359 ; Ilomcr v. Thwing, 3 Pick. 492 ; Cory v. Hotailing, 1 HiU 
3l\ \Olmstead v. Hotailing, Hill, 317, The people v. Kendall, 25 Wend, 399. 

Motion denied. 

No rule is better settldd, than that an answer of an infant by 
guardian, ad litem, cannot bo read against him at all for any purpose. 
Bunk of Alexandria v. Patton,et. als. 1 Robinson's la. R. p. 500. 
(1843.) 2 Madd. Ch. Proa. 278. MitJ. Plead 314, 31& 1 Stark. Ev. 
Part II, p. 278. 

Where a writ of error is brought to reverse a judgment recovered 
t>n a note against an infant who appeared by attorney, a promise, 
laade by him after he comes of age, to pay the note, is neither a re- 
lease nor waiver of the error, nor a bar to a writ of error. — Goodridge 
V. Ross, 6 Metcalfs R. p. 487, (1844.) 

lii fancy is a good bar to an action founded upon a false and 
fraudulent warranty upon the sale of a horse. West y, Moore 14, 
Ver?fiont R. p. 447. (1843.) Green v. Greenbank 4, Common Law 
Reports 375. 

A decree against muior defendants, rendered upon the answer of 
their guardian aJ litem, may be impeached, and reversed for fraud. 
Massie's Heirs v. Matthews' Executors, and Wallace 12 Ohio R. p. 351. 
(1844.) 

An infant may ratify his contracts afler he is of age, as well by 
hb acts as by an express promise. Aldrich v. Grimes 10 New Hamp* 
shire, R. p. 194. (1843.) Onns v. KimhaJl, 3 New Hampshire, 314. 
Hoit V. Underhill, 9 New Hampshire 436 ; 2 Sartkie on Evidence, 725; 
Bamaby v. Bamaby, 1 Pick. 221 ; Hale v. Gerrish, 8 New Hamp* 
shire, 374 ; Comyn's Dig. Enfant C. 6. 

The admissions of an infant are competent evidence against him, 
both in civil and criminal cases, where they relate to a matter for 
which file law holds him accountable. And where in assumpsit by 
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an infant? fWwork and* HiIm^f, he ^vea evideiYcetending'iQf thow a^ ( 
tlement between the defendant and himself, his admission that no 
settlement took place is competent evidence against him. Haue t« 
tillie ; 3 Hill, 149. (1843*) 

Interest, on an account, is not allowed against a minor — Tfi/l ^ 
Co. V. Pike, 14 Vermont Rp405; Fisher y Mowbray ^ 8 EaM 330. (1843.) 

An action of ejectment may be maintained against an infant. 
The capacity of an infant to do an act for which the law rendera 
him liable, pre-supposes his ability to confess it, and hence, in eject** 
ment against him, after the plaintiff has shown title, the infant's entry 
may be established by his admissions. But, in ejectment against an 
infant though he bad acknowledged be occupied the premisea under 
the plaintiff, and it was shown moreover, that he had given hia note for 
the rent held, nevertheless^ that he was not stopped from setting up 
ar title in himself adverse to the plaintifir.-^3ibCcM>n v. Smith, 3 HUt 
147. (1843.)^ . . ' . 

Though a ci>plai^tiff may testify voluntarily against his own inter* 
est, and infant party will not be permitted to do ao even with the 
consent of a next friend by whom he sues. The infant can consent 
to nothing and the court will not allow him to do an act to hia 
prejudice. — Richards et, at. v. Laws and wife et al, 3 Harrington's Rep, 
393; (1844.) ' 

Issue of dm>isamt nel von^ sent by the register of wills of Susa^^ 
county, to try the will of Thomas Rickards, deceased. 

Thedefendaht^ called, in support of the will, Mary Ann Rickarda^ 
who was one of the subscribing witnesses. She was objected to as 
under age^ as interested in the event of the auit) being an heir-at-law ; 
and aaa party, she was called to testify in favor of the will and-ag^nst 
her interest ; being willing to do so. 

Fisher, Woottm* and: ^f%'«/y,— An infant can do no act by himself as 
a party to a suit, either as plaintiff or defendant. He must always act 
by next friend or guardian- in legal proceedings. Will the court then 
permit such an infant^ w^ich it will not permit to sue or be sued alone, 
after having so. sued, to come in alone as a witness, and give evidence 
that will destroy his own suit thus brought by next friend 1 

A party 9iay» if be chooses, voluntarily give evidence against his 
own: interest ; but this must be an actof volition, of legal consent ; and 
by' a person capqBie of consenting. It will not be denied that the 
defendants cannot compel this party plaintiff to become a witness 
againat her own: interests* If a person be made a party to exclude hia 
testimony* he may* b^ examined; but wherever he is necessarily a 
party, he oanppt be exam^tijed vjrithput his consent^ This witness ia 
necessarily a.party^ {J^est 217/ 3 Sfark, H0G3, 1 ; 1 Fount, 37.S.) Must 
this witn^i^ be ^a^amined f'X necessitate f No. There ar^ two other 
witnesses to the will, and our act of assembly rQq^ireA only two wit- 
l^^ea. Thi^. Mii^i|;oe«s if not on}y a. party of record, but ia directly 
interested in tj^p e^ve;nlt,of tbi^s^it. The vqrdipt and jj^^^njei^t wpuld be 
md^ncetin«a witl?y her ip respecl of thia esjjate, oym if ^te waa nj)i 



WMde a- party here. Bemg under age, she coi^ld hereafter controvert 
this will, and the verdict would be. evidence for her. (7 Term Rep. 66.) 
The priflcipleB governing contracts apply to this case. The act she now 
is brought forward to perform, is an act to be done under the sanction 
of the court, and die couit will prevent ber doing a^ act. to her preju- 
dice. Wherever an infant's contract is judged by the court beueiicial, 
it is binding; if the court doubts of its beneficial character, it is voidable, 
and if it appears to the court to be against the minor's interest, the con- 
tract is void. Now can it be possible, that in a case where the court 
would avoid an infant's contract asj void ab mitio, it will allow her to do 
an act in cfiurt to her prejudice? This witness is an heir at law, and 
entitled to a portion of th« estate, if the will be s<Jt aside. She is no 
devisee under the will, and- is now offered to set up the will against her 
owtl interest. (2 Hen, B/ac. 511. 516; 2 Kent's Com. 233—4. 243.) 
This witness is already under the protection of a next friend, and the 
policy of the law requires that she shall be allowed to do no. act without 
his consent. If this witness had been a legatee under, the will, she 
could not, even with her consent, have testified against the will, because 
beir^g an infant, she could not release, so being interested against the 
will, bhe cannot give evidence for it> because being an infant, she can* 
not consent to waive her privilege. 

Frame, Cullen, and Bates j contra. — This infant, now nearly a young 
lady, became voluntarily a ^vitness to her uncle's will. She is as one 
of the instrumentary witnesses, all important as a witness to be 
examined. A suit is brought by the heirs at law. of the uncle, of whom 
this witness is one, against the will, and she is made a party by next 
friend, without any act or consent on her part. The ccwe comes on for 
trial, and the infant voluntarily comes forward to stand by her signature, 
though against her interest, and give evidence. 

The matter has been treated as in the nature of a contract, which it 
by no means resembles. No contract or even consent is requisite in the 
Inatter, the witness is called, and unless she sets up her jjrotection'-- 
unless she refuses to testify, she roust be pwom. Then how does it 
stand *? It has been treated as if it was an act which .the infant could 
not do without other help. Yet an infant can give evidence. The only 
question is, has she years of discretion to testify, not to make a contract; 
and all such are witnesses, even though interested, unless they refuse, 
on sufficient grounds, to testify. The court can ascertain by examina 
tion whether the witness has been imposed on to get her ccmsent to 
testify. 

\Vhen a party becomes a subscribing witness to a will, it is not in 
the power of such witness to refuse to give testimony against his oim 
interest. Other parties have an interest in this testimony, (3 TerfnRtp 
37, Bent. v. Baker , 2. .S/arA*. Ev. 749 — 50—51.) A party is not neces 
sarily excluded from testifying. A party to the record may consent to 
jrive evidence against his interest. A parly in interest, though not of 
r^ecord, may be examined against his interest and against his consent. 
(1 Taunt. 377 ; 20 Com. Law, 11^ ' 
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How is this person necessarily a party to this suit t All die heirs at 
^ la*w may sue together, or each separately. There was no necessity to 
make her a party. And if the will were set aside on the review of other 
parties, this witness would have the benefit of that decision because the 
verdict and judgment could be given in evidence for her in an action 
against the administrator. Being a proceeding in rem, it would effectually 
set aside the will— establish an intestacy; and thereby establish kei 
right. 

By the Court 

Booth, Chief Justice. — The question has been argued, whether a 
party can by his own consent be examined against his interest without 
the consent of his co-parties, and an express authority is cited that he 
cannot, (8 Taunt. Rep. 141 ;) but conceding that this is not the law, as I 
think it is not, and that a party may be so examined with his own con- 
sent, the question still remains, whether an infant party can consent to 
such an examination. 

This is an issue sent to us by the register to try a certain question. 
The register has made the paities to that issue, and among them we find 
Mary Ann Rickards, an infant under the age of twenty-one years, by her 
next friend, Isaac Bradley, as a party plaintiff. Whether rightly or 
not, she is made a party to this suit ; but, apart from that, it appears 
to us that shejs a party in interest and entitled, if the will be set aside, 
to a portion of the testator's estate. She was, therefore, properly made 
a party. Mary Ann Ricksrds is a witness to the will, and is willing tc 
testify in favor of the will and against her interest. But she is an infant, 
and the question is, whether standing as she does before us as a party 
not only in interest but of record, a' party by next friend to supply her 
want of capacity to do any legal act, whether she can consent to be 
examined against her interest, and to defeat her rights as heir at law. 

We take the law to be that a party of record may be examined with 
his consent to testify against his interest, but he cannot be compelled to 
do so, and his voluntary consent is absolutely requisite. For as his 
declarations would be evidence against him and his co-parties, his oath 
may also be admitted, but both declaration and oath must be voluntary. 
Now an infant has no legal volition; she cannot consent to give evidence 
in this cause to defeat her rights any more than she could release heT 
rights, or defeat them by any formal legal instrument. And as the court 
would vacate any instrument excuted by her to the prejudice of her 
interest, it will, with only an equal regard to her interests and want o4 
capacity, prevent her doing any act which would have the same effect. 

Perhaps 1 might more properly say, that the court will only refuse 
to recognize her right to do an act which requires judgment and discre- 
tion, that the law does not allow to persons under age. 

WitTiess rejected. 

The counsel for the will now called Isaac Bradley, the next friend, 
and asked his consent to the examinatior of Mary Ann Rickards. This 
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was objected to, and the court s^id it was no matter whether the next 
friend consented or not. The witness was an incompetent witness, and 
could not, whilst she remained a party of record, become competent 
until her disability to consent was removed. 

The will was finally confirmed. ' 

An infant who has represented himself to be of full age, and thus 
procured a credit, is not estopped, by such representation, from setting 
aphis infancy, in avoidance of the contract. — Burley v. Russell, 10 Ntw 
Ha7npskireR.jp, 184 (1843.) 

A sale of real estate devised to an infant, if ordered by the Court of 
Chancery, contrary to the provisions of the devise, is utterly void^ 
and passes no title to the purchaser. — Rogers v. DUl, 6 HUVs R. p. 
415 (1846) ; Taylor v. Phillips, 2 Ves. 23 / Russd v. Russel, 1 Molloy, 526 / 
Macpherson on Li/ants^ 311, 312. 

INJUNCTION. 

The trial of an injunction is a summary piuceeding, in which ne^wher 
party is entitled to a jury. — VabbsY, Hemken, 3 Rohinson's La. JR. 123f 
(1843.) 

INNS AND INN-KEEPERS. 

In the common law sense of the term, it is laid down, that a person 
who makes it his business to entertain travellers and passengers, and 
provide lodging and necessaries for them, their horses and attendants, 
is a common inn-keeper, and it is no way material whether he have any 
sign before his door or not. — The Overseers, 8fc, of Crown Point v. War^ 
««-, 3/W/,150. (1848.) 

If a traveller having stppped at an inn leave his horse there, and go 
out to dine or lodge with a Ariend, he does not thereby cease to be a 
guest. But merely sending his goods there without going himself, does 
not make him a guest. The above rule, it seems, holds good, so far 
as relates to property for the care and keeping of which the inn-keeper 
is to receive a compensation, though the traveller leave the inn and 
go to a neighboring town, intending to be absent several days. Other- 
wise, however, in respect to inanimate property, from which the host 
derives no advantage — ChinneU v. Cook, 3 Hill, 485. (1643.) 

INSANITY. 

On a question of insanity, witnesses, other than professional men, 
may state their opinion in connection with the facts on which it was 
founded. A physician should also state the reasons of his opinion, and 
the facts upon which it is based. — Clark v. The State, 12 Ohio R^ 
p. 483. (1844.) 

A party is not allowed to set up his own Imbecility of mind to avoid 
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a civil liability where bo fraud has been practiaed. — Bofradaile ?; 
Hunter, 6 Manning and Granger's R. p. 670 (Note) (1845) / Baxter v. Ths 
Earl of PortsmoutA^ 5 Barn and Cretsw, 170 ; SeMance v. Po()le, 3 Carr. 
and P. 1 ; Brown v. Jodrell, 3 Carr, and P. 30 ; Leoy v. Baker, I Moody 
and Malkin, 106. (wote.) C/«V. iWe(/. J«m. 352. 

The House of Lords has a right to require the Judges to answer 
• abstract questions of existing law. 

Notwithstanding a party accused did an act, which was in itself 
criminal, under the influence of insane delusion, with a view of redress- 
ing or revenging some supposed grievance or injury, or of producing 
some public benefit, he is nevertheless punishable if he knew at the 
time that he was acting contrary to law. 

That if the accused was conscious that the act was one which he 
ought not to do, and if the act was at the same time contrary to law, he 
is punishable. In all cases. of this kind, the jurors ought to be told that 
every man is presumed to be sane, and to possess a sufficient degi^ee of 
reason to be responsible fqr his crimes, until the contrary be proved to 
their satisfaction : and that to establish a defence on the ground of 
insanity, it must be clearly proved that at the time of committing the 
act, the party accused was laboring under such a defect of reason, from 
disease of the mind, as not to know the nature and quality of the act he 
was doing, or as not to know that what he was doing was wrong. 

That a party laboring under a partial delusion must be considered 
. ip the same situation, as to responsibility, as if the facts, in respect to 
which the delusion exists, were real. 

That where an accused person is supposed to be insane, a medical 
man who has been present in court and heard the evidence, may be 
asked, as a matter of science, whether the facts stated by the witnesses, 
supposing them to be true, show a state of a mind incapable of distin* 
guishing between right and wrong. — Daniel McNaglUen'a Ckuet 10 Clark 
4" Finnelly's Appeal Cases, 200. (1845.) 

The prisoner had been indicted for that he on the 20th day of 
January, 1843, at the parish of Saint Martin in the Fields, in the 
County o^ Middlesex, and within the jurisdiction of the Central Criminal 
Court, in and upon one Edward Drummofhd, feloniously, wilfully, and of 
his malice aforethought, did make an assault; and that* the said Daniel 
McNaghten, a certain pistol of the value of 20s., loaded and charged 
with gunpowder and a leaden bullet, (which pistol he in his right hand 
had and held) to, against, and upon the said Edward Drummond, felo- 
niously, wilfully, and of his malice aforethought, did shoot and discharge, 
and that the said Daniel McNaght^^ with the leaden bullet aforesaid » 
out of the pistol aforesaid, by force of the gunpowder, &:c., the said 
JStdward Drummond, in and upon the back of him the said EdmirdDrum" 
9Mm^, i^loniously. 4;;c., did strike, penetrate and woutid, giving to the 
ffud Edward Drummond, in and upon the back of the said Edward 
Drummond, one mortal wound, &c., of whjch mortal wound the 
i^iii J^dward Drummond languished until the ^th of April, and then 



dted, and tliat "by tlie means aforesaid, he ttie ptiitnier did kill. si^i nwr- 
der the said Edward I>ruinmdnd, The prisoner pfea4ed not guilty. 

Evidence having been given of the fact ©rthe shooting o£ Mr. Drum* 
mond, and of his death in consequence thereof, witnesses were called cvn 
the part of the prisoner, to prove that he was not, at the time of com- 
mitting the act, in a sound state of tnind. The medical evidence was 
in substance this : That persons of otherwise sound mind, might be 
affected by morbid delusions ; that the prisoner was in that condition ; 
that a person so laboring under a morbid delusion, might have a moral 
peii?eption of right and wron^, but that in the case of the prisoner, it 
was a delusion which carried him away beyond the power of his own 
control, and left him no suoh perception, and that he was not capable of 
ejcerctsing any control over acts which had connection with his delustoi\, 
that it was of the nature of the disease with which the prisoi/er was 
affected to go on gradually until it had reached a climax, when it burst 
forth with irresistible intensity ; . that a man might go on for years 
quietly, though at the same time under its influence, hot would all at 
once break oufc into the most extravagant and violent paroxysms. 

Some of the witnesses who gave this evidence, had previously exam- 
int5*l the prisoner, others had never seen him till he appeared in court, 
and ihey formed their opinions on hearing the evidence given by the 
other witnesses. 

Loid Chief Justice Tindal {in his charge): — The question to be 
determined is, whether, at the time the act in question was committed, 
the prisoner had or had not the use of his understanding, so as to know 
that he was doing a wrong or wicked act. If the jurors sho'ild be of 
opinion that the prisoner was not sensible, at the time he eommitted it, 
that he was violating the laws both of God and man, then he would bo 
entitled to a verdict in his favor; biit if, on the contrary, they -were of 
opinion that when ho committed the act, he was in a sound state of 
mind, then their vordict must be ag^ainst him. 

Verdict — not guilty, on the ground of insanity. 

This verdict, and the question of the nature and extent of the 
unsoundness of mind which would excuse the commission of a felony of 
this sort, having been made the subjecl of debate, in the House of 
Lords, it was determined to take the opiniun of the Judges on the law 
governing such cases. Accordingly, on the 26th of J^Tay, all the Judges 
attended their Lordships, but no questions were then put. 

On the 19thof «^^e, the Judges again attended the House of Lords ; 
when (no argument having been had) the fblio wing questions of law 
were propounded to them : 

1st. What is the law respecting alleged crimes committed by per- 
sons afflicted with insane delusions in respect of one or more particular 
BUbjects or persons ; as, for instance, where at the time of the commis- 
«ion of the alleged crime, the accused knew he was arting eo^Wrary' to 
law; but did the act complained of with a Yiaw, under'the iuf!uecio»of 
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insane delusion, of redreiising or revenging some supposed grievance a 
injury, or of producing some supposed public benefit. 

2d. What are the proper questions to be submitted to the jury» 
when a person alleged lo be afflicted with insane delusions respecting 
one or more particular subjects or persons, is charged with the commis- 
sion of a crime (murder, for example) and insanity is set up as a 
defence ? 

Sd. In what terms ought the question to be left to the jury, as to the 
prisoner's state of mind at the time when the act was committed 1 

4th. If a person, under an insane delusion as to existing facts, com- 
mits an offence in consequence thereof, is he thereby excused 1 

5th. Can a medical man conversant with the disease of insanity, who 
never saw the prisoner previously to the trial, but who was present 
'during the whole trial, and the examination of all the witnesses, be 
asked his opinion as to the state of the prisoner's mind at the time of 
the commission of the alleged crin\e, or his opinion whether the pri- 
soner was conscious at the time of doing the act, that he was acting con- 
trary to law, or whether he was laboring under any and what delusion 
9t the time ? 

Mr. Justice Matde :-<-I feel great difficulty in answering the questions 
put by your Lordships on this occasion. First, because they do not 
appear tt) arise out of and are not put with reference to a particular 
case, or for a particular purpose, which might explain or limit the 
generality of their terms, so that fiill answers to them ought to bo appli- 
cable to every possible state of facts, not inconsistent with those 
assumed in the questions : this difficulty is the greater, from the' practi-v 
cal experience both of the bar and tlie court being confined to questions 
arising ^ut of the facts of particular cases. Secondly, because I have 
heard no argument at your Lordship's bar or elsewhere, on the subject 
of these questions, the want of which I feel the more, the greater are the 
number and extent of questions which might be raised in argument. 
And, thirdly, from a fear of which I cannot divest myself, that as these 
questions relate to matters of criminal law of great importance and fre- 
quent occurrence, the answers to them by the Judges may embarrass 
the administration of justice, when they are cited in criminal trials. 
For these reasons, I should have been glad if my learned brethren 
would have joined me in praying your Lordships to excuse us from 
answering these questions ; but as I do not think they ought to induce 
me to ask that indulgence for myself individually, I shall proceed to 
give such answers as I can, after the very short time which I have bad to 
consider the questions, and under the difficulties I have mentioned ; 
' fearing that my answers may be as little satisfactory, to othera as they 
are to myself. 

The first question as I understand it, is, in effect. What is the 
law respecting the alleged crime, when at the time of the commission 
of it, the accused knew he was acting contrary to the law^ but did 
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the act with a view, under the influence cf insane delusion, of redress*- 
ing or revenging some supposed grievance or injury, or of producing 
some supposed public benefit 7 — If I were to understand this ques- 
tion according to the strict meaning of its terms, it would require, in 
order to answer it, a solution of aJl questions of law which could 
arise on the circumstances stated in the question, either by explicitly 
stating and answering such questions, or by stating some principles 
or rules which would suffice for their solution. I am quite unable to 
do so, and indeed, doubt whether it be possible to be done, and 
therefore request to be permitted to answer the question only so far 
as it comprehends the question, whether a person, circumstanced as 
stated in the question, is, for that reason only, to be found not guilty 
of a crime respecting which the question of his guilt has been duly 
raised in a criminal proceeding, and I am of opihion that he is not. 
There is no law, that I am aware of, that makes' y^rsons in the state 
described in the, question, not responsible for tueir criminal acts. 
To render a person irresponsible for crime on account of unsoundness 
of mind, the unsoundness should, according to the law as it has long 
been understood and held, be, such as rendered him incapable ot 
knowing right from wrong. The terms used in the question cannot 
be satd (with reference only to the usage of language) to be equiva- 
lent to a description of this kin^ and degree of unsoundness of 
mind. If the state described in the question be one whicb involves 
or is necessarily connected with such an unsoundness. This is not a 
matter of law but of physiology, and not of that obvious and famil- 
iar kind ^ t:o be inferred without proof. 

Second, the questions, necessarily to be submitted to the jury, are 
those questions of fact which are raised on the record. In a criminal 
trial, the question commonly is, whether the accused be guilty or not 
guilty ; but, in Order to assist the jury in coming to a right conclusion 
on this necessary and ultimate question, it is usual and proper to submit 
such subordinate or intermediate questions, as thecouise which the trial 
has taken may have made it convenient to direct their attention to. What 
those questions are, and the manner of submitting them, is a matter oi 
discretion for the Judge : a discretion to be guided by a consideration 
wf all the circumstances attending the inquiry. In performing this duty, 
it is sometimes necessary or convenient to inform the jury as to the law, 
and if on a trial such as is suggested in the question, he should have 
occasion to state what kind and degree of insanity would amount to a 
defence, it should be stated conformably to what I have mentioned in 
my answer to the first question, as being in my opinion, the law on this 
subject. 

Third, there are no terms which the Judge is by law required -to 
use. They should not be inconsistent with the law as above stated, 
but should be such as, in the discretion of the Judge, are proper to 
assist the jury in coming to a right conclusion as to the guilt of the 
accused. 



Fourth, the ansai^erfrbich I hsve given t.-> the fintqoestidn, is apjph- 
eftble to this. 

Fifth, -whether a qnescicm can ^e asked, depends, not merely on ihe 
questions of fact raisod on the record, but on the courae of the cause U 
the time it is proposed to abk it, and the state of an inquiry as to the guilt 
of a person charged with a crime, and defended on the ground of 
insanity, may be such, that such a question as either of those suggested, 
is proper to be asked and answered, though the witness has never seen 
the person before the tria^, and though he has merely been present and 
heard the witnesses, these circumstances, of his never having seen the 
person before, and of his having merely been present at the trial, not 
being necessarily sufficient, as it seems tu me, to exclude the lawfulness 
of a question which is otherwise lawful, though I will not say that an 
inquiry might not be in such a state^ as that these circumstances should 
have such an effect. 

Supposing tiiere is nothing else in the state of the trial to make the 
questions suggested proper to be asked and answered, except that the 
witness had been presertt and heard the evidence, it is to be considered 
whether that is ^lough to sustain the question. In principle it is open 
to this objection, that as the opinion of the witness is founded on those 
conclusions of fact which he forms frocn the evidence, and as it does 
not appear what those conclusions are, it may be that the evidence he 
gives is on such an assumption of facts, as makes it irrelevant to the 
inquiry. But such questions have been very frequently asked, and the 
evidence to which they are directed has been given, and has never that 
I am aware of, been successfully objected to. £vidence, most clearly 
open to this objection, and on the admission of which the eve^nt of a nio^t 
important trial probably turned, was received in the. case of T/ie Quren 
V. McNaghien, tried at the Central Criminal Court in March last, before 
the Lord Chief Justice. Mr. Justice WiUiama and Mr. Justice Co/^ 
rtdgCf in which counsel of the highest eminence were engaged on both 
aides; and I think the course and practice of receiving such evidence 
confirmed by the very high authority of these Judges, who not only 
received it, but left it, as I understand, to the jury without any remark 
detvigating from its weight, ought to be held to warrant its reception, 
notwithstanding the objection in principle to which it may be open. In 
cases even where the course of practice in criminal law has been unfa* 
TOi able to parties accused, and entirely contrary to the most obvious 
principles of justice and humanity, as well as those of law, it has been 
held that such practice constituted the law» and could not be altered 
without the authority of Parliament. 

Lord Chief Justice Tindal: — My Lords, Her Majesty's Judges, 
(with the exception o^ Mr. Justice Maule^ who has stated his opinion to 
your Lordships) in answering the questions proposed to them by your 
Lofdship's House, think it right, in the first place, to state that they 
have forborne entering into any particular discussion upon these ques* 
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Uonflf troni the extreme and almost insuperable difficulty of applying 
those answers to cases in which the facts are not brought judicially 
before them. The facts of each particular case must of necessity pre- 
sent themselves with endless variety, and with every shade of difference 
in each case, and as it is their duty to declare the law upon each par- 
ticular case on facts proved before them^ and after bearing argument of 
counsel thereon, they deem it at once impracticable, and at the same 
time dangerous to the administratiou of justice, if it were practicable, to 
attempt to make minute applications of the piinciples involved in the 
answers given by them to your Lordship's questions. They have, there* 
fore, confined their ansyvers to the statement of that which they hold to 
be the law upon the abstract questions proposed by your Lordships ; 
and as they deem it unnecessary, in this peculiar case, to deliver their 
. opinions seiiatim, and as all concur in the same opinion, they desire me 
to express such their unanimous opinion to your Lordships. ' 

The first question proposed by yimr Lordships is this : " What is 
the law respecting alleged crimes committed by persons afflicted with 
insane delusion in respect of one or more particular subjects or persons ; 
as, for instance, where at the time of the commission of the alleged 
crime the accusied knew he was acting contrary to law, but did the act 
complained of with a view, under the influence of insane delusion, of 
redressing or revenging some supposed grievance or injury, or of pro- 
ducing some supposed public benefit 1" 

In answer to which question, assuming that your Lorships' inquiries 
are confined to those persons \yho labor under such partial delusions 
oAly, and are not in other respects insane, we are of opinion that, not- 
withstanding the party accused did the act complained of with a view, 
under the influence of insane delusion, ofiredressing or revenging some 
supposed grievance or injury, or of producing some public benefit — he 
is nevertheless punishable according to the nature of the crime commit- 
ted, if he knew at the time of committing such crime, that he was act- 
ing contrary to law, by which expression we understand your Lordships 
to mean the law of the land. 

Your Lordships are pleased to inquire of us. Secondly: ''What 
are the proper questions to be submitted to the jury where a person ' 
alleged to be afflicted with insane delusion respecting one or more par- 
ticular subjects or persons, is charged' with the commission of a crime 
(murder, for example) and insanity is set up as a defence 1" And, 
thirdly : ^* In what terms ought the question to be left to the jury as to 
the prisoner's state of mind at the time when the act was committed ?" 
And as these two questions appear to us to be more conveniently 
answered together, we have to submit our opinion to be, that the jurors 
ought to be told in all cases, that every man is to be presumed to be 
sane, and to possess a sufficient degree of reason to be responsible for 
his crimes, until the contrary be proved to their satisfaction, and that to 
establish a defence on the ground of insanity, it must be clearly proved 
that, at the time of the committing of the act, the party accused was 
laboring under such a defect of reason, from disease of the mind, as 

10 
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not to ktiow the nature and quality of the act' be was doing; or, If he 
did know it, that he did not know he was doing what w^s wrong. ThB 
mode of putting the latter part of the question tc i.he jury on these occtt* 
sibns has generally been, whether the accused, at the time of doing the 
act, knew the difference between right and wrong ; which mode, though 
rtirely, if ever leading to any mistake with the jury, is not, as we 
conceive, so accurate when put generally and in the abstract, as 
when put with reference to the party's knowledge of ri^t and wrong 
in respect to the very act with which he is charged. If the question 
were to be put as to the knowledge of the accused solely atid exclasively 
with reference to the law of the land, it might tend to confound the 
jury, by inducing them to believe that an actual knowledge of the law 
of the land was essential in order to lead to a conviction, whereas the 
law is administered upon the principle that every onie must be taken 
conclusively to know it, ^without proof that he does know it. If th« 
accused was conscious that the act was one which he oueht not to do 
and if that act was at the same time contrary to the law of the land, he 
is punishable, and the usual course therefore has been, to leave the 
question to the jury, whether the party accused had a sufficient degree 
of reason to know that he*was domg an act t^at was wrong ; and this 
course we think is correct, accompanied with ^uch observations and 
explanations as the circumstances of each particular case may require. 

The fourth question which your Lordships have proposed to us is 
this : '' If a person under an insane delusion as to existing facts, com- 
mits an offence in consequence thereof, is he thereby excused T' To 
which question the answer must of course depend on the nature of die 
delusion : but, making the same assumption as we did befi>re, namely, 
diat he labors under such partial delusion only, and is not in other 
respects insane, we think he must be considered in the same situation 
as to responsibility' as if the facts with respect to which the delusion 
exi&ts were real. For example — if, under the influence of his delusion, 
he supposes another man to be in the act of attempting to take away 
his lifb, and he kills that mkn, as he supposes, in self defence, he would 
be exempt from punishment. If his delusion was that the deceased 
had inflicted a senous injury to his character and fortune, and he killed 
him in' revenge for such supposed injury, he would be liable to {Hmisfa- 
ment. 

The question lastly ph^posed by your Lordships is : *• Can a medical 
man conversant with the disease of insanity, who never saw the prisoner 
previous to the trial, but who was present duiing the whole tttal, and 
the examination of all the witnesses, be asked his opinion as to the state 
of the prisoner's mmd at the ti^me of the commission of the alleged 
crime, or his opinichi whether the prisoner was oonsetous at the time of 
doing the act, that he was acting contrary to law, or whether he was 
laboring under any and what delusion at the time 1" In answer 
thereto, we State to your Lordships, that we think the medical man, 
under the circuthstances supposed, cannot in strictness be asked fats 

'nion in the terms above stated, because each i^ these qemtious 



iBToIyes the determiiiadou of l£e truth of the facta deposed to which vi 
]»for the jury to decide, and the questions are not mere questions upon 
a tnatter of science, in which case such evidence is admissible. But> 
where the facts are admitted or not disputed, and the question becomes 
substantially one of science only, it may be convenient to allow the 
question to be put, in that general form, though the same cannot be 
insisted on as a matter of right 

Lord Brougham : — My Lords, the opinions of the learned Judges* 
and the very able manner in which they have been presented to the 
House, . deserve our best thanks. One of the learned Judges has 
expressed his re^et that these questions were not argued by counsel. 
Generally speaking, it is most important that, in questions pu for the 
consideration of the Judges, they should have all that assistance which 
is afforded, to them by an argument by counsel ; but at the same time» 
there can be no doubt of your Lordships' right to put, in this way, 
ahstract questions of law to the Judges, the answer to which might be 
necessary to your I^ordships in your legislative capacity. There is a 
precedent for this course in the memorable instance of Mr. Fox 8 bill on 
the law of Hbel, where, before passing the bill, this House called on the 
Judges to give their opinions on what waa the law as it then existed. 

Lord Can^pbell r-. — My Lords, I cannot avoid expressing my satbfac* 
lion, that the noble and learned Lord on the woolsack carried into 
eQect his desire to put these questions to the Judges. It was most fit 
that the opinions of the Judges should be asked on these matters, the 
settling of which is not a mere matter of speculation, for your Lordships 
may be called on, in your legislative capacity, to change the law, and 
before doing so, it is proper that you should be satisfied beyond doubt 
what the' law really is. It is desirable to have such questions argued 
at the bar, but such a course is not always practicable. Your Lordships 
have been reminded of one precedent for Chis proceeding, but there is a. 
still more recent instance. The Judges having been summoned in the 
case of the Canada Reserves, to express their opinions on what was 
then the law on that subject. The answers given by the Judges are 
most highly satisfactory, and will be of the greatest use in the adminis- 
tration of justice. 

Lord GoUenham : — My Lords, I fully concur with' the opinion now 
expressed, as to the obligations we owe to the Judges. It is true, that- 
they cannot be required to say what would be the construction of a 
Mil, not in existence as a law at the moment at which the question is 
put to them, oat they may be called on to assist your Lordships, in 
•declaring their opinions upoi^ abstract questions of existing law. 

LoTjAWynford; — My Lords, I never doubted that your Lordships 
possessed the power to call on the Judges to give their opinions upon 
questions of existing law, proposed to them as theae oueationa bare 
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been, I myself recollect, that when I had tbe honor to hold the office 
of Lord Chief Justice of the Court of Common Pleas, I communicated 
to the House the opinions of the Judges on questions of this sort, 
framed with reference to the usury laws. Upon the opinions of the 
Judges thus delivered to the House by me, a bill was founded, and 
afterwards passed into a law. 

The Lord Chancellor : — My Lords, I entirely concur in the opinion 
given by my noble and learned friend as to our right to have the 
opinions of the Judges on abstract questio'hs of existing law, and 1 
agree that we owe our thanks to the Judges, for the attention and learn- 
ing witb which they have answered the questions now put to them. 

If a person, after verdict, and before sentence, becomes insane, it is 
good cause for staying the sentence, but where the question of insanity 
has been passed on by the jury, a motion to the court to stay the sentence 
cannot be entertained.^ 7%6 State y. Briny ea, 5 Alabama Rep. 241. 
(1844.) 

If a man in his sound mind commits a capital offence, and before ar^ 
raignment for it, he becomes insane, he ought not to be arraigned, be- 
cause he is not able to plead to it with that advice and caution that be 
ought. And if after he has pleaded, the prisoner becomes insane, be 
sball not be tried, for how can he make his defence 1 If after trial be 
loses his reason, judgment shall not be pronounced, and if, after judg- 
ment, he becomes insane, execution shall be stayed, for were he sane be 
might perhaps say something in stay of judgment and execution.— 1 Hal^, 
P. a 34. Co. p. a 4 fp.J 26 ASS. 27. 3 J5. 3 Corone 351. If a person 
durihg his insanity commit homcide or petit treason, and recover his under- 
standing, and being indicted and arraigned for the same pleads not 
guilty, he ought to be acquitted for by reason of his incapacity be can- 
not act felleo animo. — 12 H. 3 Dower 183. Forfeiture 33. 21. H. 7. 31. 
b. il aJera quite, that is, shall be found not guilty. 

And it is all one, whether the phrenzy be fixed and permanent, or 
whether it were temporary by force of any disease, if the fact were 
committed while tne party was under that distemper* 

In the year 1668, at Aylesbury, a married woman of good reputation 
being delivered of a cbild,*and having not slept many nights, fell into a 
temporary phrenzy, and killed her infant in the absence of any com- 
pany, but company coming in, she told them sbe had killed her infant, 
and there it lay, she was brougbt to gaol presently, and after some 
sleep she recovered her understanding, but marvelled how or why slie 
came thither. She was indicted for murder, and upon her trial the 
whole matter appearing, it was left to the jury with this direction, that 
if it did appear that she had any use of reason when she did it, the^ 
were to find her guilty, but if they found her under a phrenzy, thougk 
by reason bf her lato delivery and want of sleep they should acquii 
ber, that bad there been any occasion to move her to this fact to hide 
her shame, which is ordinarily the case with such as are delivered o) 
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bastard children and desti'oy them : or if tl^ere had been jealousy in hier 
husband, that the child had been none of his, or if she had hid the in- 
fant, or denied the fact, these had been evidences that the frenzy was 
counterfeit, but none of these appearing, and the honesty and virtuous 
deportment of the woman in her health, being known to the jury, and 
many circumstances of insanity appearing the jury found her not guilty^ 
to the satisfaation of all that heard it. — 1 Hale P. C. 36. 

INSOLVENT DEBTOR. 

A discharge under the two-third act in legal contemplation txtin 
guishes the debt as effectually as if it had been paid or released by the 
creditor under hand and seal. — Deyo v. Van Valkenburgh 5 Hill 242- 
(1844). 

INSTRUCTIONS TO THE JURY. 

It is not error to instruct the jury, that they are not absolute judges 
of the law in criminal cases — Montgomery v. The State, 11 Ohio g,. p. 
424. (1S43.) 

Where there is no evidence tending to prove a particular fact, the court 
are bound so to instruct the jury when requested ; but they cannot, legally 
give any instructions which will take from the jury the right of weigh- 
ing what effect the evidence shall have. An instruction founded on 
part of the evidence is erroneous. — Greenleaf v. Booth, 9 Teten 292. 

INSURANCE— FIRE. 

By this insurance the underwriter, in consideration of the premium, 
undertakes to indemnify the insured against all losses by means of ac- 
cidental fire happening within a prescribed period. 

Though a fire insurance corapany are authorized by their charter to 
insure property only to the amount of three-fourths of its value, yet if 
they deliberately make a valuation of property, and insure three-fourths 
only of such valuation, they are bound thereby, in the absence of fraud, 
collusion or misrepresentation, and cannot show, in an action against 
them to recover a loss, that the property was insured lor more than 
three-fourths of its value. — FtiUer v. Boston Mutual Fire Ins. Co,, 4 
Metcalfe R. p. 206. (1843.) 

INSURABLE INTEREST. 

Does an insurable interest, in mercantile language, necessarily implj 
an absolute right of property in the thing insured ? 

It does not ; a special or qualified interest is equally the subject of 
tMurance. — BeU v. Western Marine 8r Fire Ins, Co,, 5 Robinson's Inh 
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R. p. 423. (1845.) De ForeH y. The FuUtm Fire hu. Co., 1 HaU 84« 
B^k 4- Hedrick^. The Ches, Ins. Co., I Feier^ i62, Oraufird v*. HvnielF 
6 T. A: 13 ; Ltfc^a v. Oraujwd 3 Ba#. ^ PmZ/. 75 Max^haUon LmtT' , 
ance 789. 

' A mortgagor and mortgagee may eaclt insure the same building, so 
aa to recover their respective interests tfae^in, without disclosing the 
qualified nature of the interest, except the same be required. — TVadere 
hi, Co. v. Robert, 9 Wend, 404; Jackson v. Mass. Mutual Fire Ins. Co^ 
23 Pick 418. If the mortgagee insures on bis own account and for 
his debt, when that is extinguished the policy ceases, and the mort- 
gagor has no interest in it, and cannot take advantage of it. If tbe 
{»remis^tf be destroyed by fire before the debt is extinguished, tlie in- 
surer must pay the debt to the amount of the insurance to the mort- 
gagee, and he will then be entitled to an assignment oi the debt, and 
recover it of the mortgagor; for the payment of the insurance is no dis- 
charge of the debt but it only changes the creditor. If the mortgagor 
insures, he will in case of loss, be entitled to recover the amount of it, 
for it is his own loss, and he may insure to the full value of his property, 
notwithstanding any incumbrance thereon. — Carpenter y. The Provi- 
dence Washingtm'^Ins. Co., 16 Peters* 495 ; Ghrdan v. Mass. Lis. Co.. 2 
Pick 249 ; Strong v. Manufacturers' Ins. Co. 10 Pi<^ 40 ; Biggins^ v. 
PaU, 13 Mass. 96. 

A trustee, agent or factor having the custody of goods to sell on 
commission, may insure them to .the full amount. — Bell v. Western 
Marine ^ Fire Ins. Co., 5 Robinson's La. R.,p. 423. (1845.) De Forest v. 
The Fulton F^e Ins. Co., 1 Hall 84 ; Craufurd v. Hunt&r. 8 T. R., 13 ; 
Lucena v. Craujurd, 3 Bos. Sf PuU, 7^-^ Bos. Sf Pull. 269; MarshaU 
on Insurance 789 ; and he is not bound to disclose his title to the insurer, 
unless it is asked for. — Strong v. Manufacturers' Ins. Co., 10 Pick 40; 
Bixby V. Franklin^ Ins. Co., 8 Pick 86 ; Lock v. North American Ins. Co., 
13 Mass. 61 ; Bartlettv. Walter 13 Mass. 267. 

An equity of redemption is an insurable interest. — Strong v. Manu* 
factwrers^ Ins. Co., 10 Pick 40. 

One may insure his equitable interest in property, the legal title to 
which is in another.— 0/it;er v. Greene, 3 Mass. 133 ; Locke v. North 
American Ins. Co., 13 Mass. 61 / Bartlet v. Walter, 13 Mass. 267; Jack- 
son y. Mass.' Ins: Co., 23 Pick 418; Tt/lery. The JBtna Fire Ins. Co., 12 
Wend 507 / The JBtna Fire Ins. Co v. Tyler, 16 Wend, 385 / Holbrook 
V. Brown 2 Mass. 280. 

A vendee having made part payment and improvements, has an in- 
insurable interest, even if the legal title has not passed to him. — Mc' 
Gibney v. The PhoNiix Ins. Co. 1 Wend. 85 ; Rider v. Ocean Ins. Co. 20 
Tick2b% 

A vested interest is not necessary to give the right of insuring. 
When there is an expectancy coupled with a present existing title, 
there is an insurable interest. — Lucena v. CrdufvrdZ Bos. 4" P^dL 76 — 
fir Bos. Sc Pull 2^9 



It 18 necessary for the insured to h^ive some interest, at the time of 
insuring and at the time of the fire, to entitle him to an indemnity. — 
Hart V. Ddaware hu, Co,, 2 Waah C. R. 350 ; Lynch v. Dalzdl, 4 Bro. 
P. Gi. 431 ; 7%e Saddler^ Co. ▼. B€^coek2 Ajtk. 534 :B^y,The Fire^ 
man*s Lis. Co. ^ New Orleans ^ Robinson's lKt.R.423. 

INSURED— DUTIES OF. 

The general principle is, that in all cases of insurance, the insur^a 
ill bound in gopd faith t^ communicate tp the insurer all facts material 
.tp the risk, within hi^ Icnowledge ; and if the^ are witWeld, whether 
the .concealment be by design or by accident it is etj^ually fatal to the 
contract. — Bi^e v. Turner, 6 Taunt 338 Ldndeneafi y. Desborough, 8 
Barn ^ Cress. 586, ; Walden v, Louisiana Ins. Co. 12 ; Louis^ 134. 

Tbe injured is not bound to t^U all th^ circumstances, but only to , 
i^pncea} nothing. — Pletcher v. Commonwealth Ins. Co, \ 8 Pick 535. 

Concealment of a material fact avoids th^ policy. Gmrt/ r. 
CommonweaUh Ins. Co., 10 Pick. 535 ; Stocker v. Merrimack Ins, Co. 
6 ; Mass, 220. The concealment of th^e fact must be proved by the in- 
surer. — Fiske y. New England Ins, Co., 25 Pick. 310 ; and its mate- 
riality is a q^uestion for the jury. LimUneau v. Pesborough, 8 ; Barn 
if Cressy 586 ; Fletcher v. CommonweaUh Ins. Co., 18 Pfck. 419. 

Mere silence concerning a material fact l^nown to the insurer, if 
no incjuiry is made, is not concealment tp avoid the policy. — Greene 
V. Merchants* Ins. Co. 10 Pick. 402 ; MarshaU on Insurattce, 473. 

Misrepresentation of facts will also avoid a . policy^ whether made 
fraudulently, or by mistake or negligence, if the insurer is thereby led 
into error. — Bryant v. Ocean Ins. Co., 22 Pick 200, 

The general principles relating to insurance against fire are much 
the same as they are in marine insurance, and as I have treated the 
latter subject at length in the first volume of my compendium, I deem 
it unnecessary to go into detail in the present instance. 

INSURANCE— {.IFE- 

A bona fide creditpr has an insurable interest in his debtor's life tet 
the extent of his debt. Park on Insurance, 6th edit,, 575 : and under 
such interest, the creditor may either himself open a poli<^y on his 
debtor's life, or he may have assigned to him a policy opeped by the 
debtor on hb own life. — Lmdeneau v. Desbortmgh, B Bam ^ Cress. 586. 
» A policy of the former kind will iwt be available after the debt ia 
paidy either to the preditor or to the pen9an whpf»e life is insured, bi|t 
i£ the debtor insures his own life, and assigns the poli9y to ^ocure th^ 
payment of a debt, the policy will be available to him after th$ debl; 
IS paid, and if he die befwe the expiration of the ppHcy« his fanuly or 
creditors will be entitled to recover the amount of ^h^ policy. — Gferf- 
sal r. Boldsra, 8 F^ast^ 72. 
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INTEREST. 



In an action, by the purchaser, for damages in consequence of the 
inferiority of the article to that of the samples by which it was sold, inter- 
est may be recovered, at five per cent, from judicial demand, but not 
from the date of the purchase. — Stiff" r. Nugent, 5 Robinson^s La,, R^ 
p. 217. (1845.) 

Illegal interest, paid, cannot be recovered hdxk.—Shelicm v. GiU, 
et. al., 11 Ohio /?., p. 417. (1843.) 

A debtor remaining upon the jail liberties, on a commitment on 
execution, is not liable for the interest accruing on the debt, if he pay 
the amount due on the execution at the time of commitment, before de- 
parting the liberties. — Allen v. Adams df Allen, 15 Vertnont R.,p. 16. 
(1844.) 

Where in a sale of goods a time for payment is fixed, an agree- 
ment to pay interest may be implied. —iSAau; r Oakley, 3 RMnson^i 
La., R., p. 361, (1843.) 

IRREGULARITY. 

On setting aside a proceeding in good faith, for irregularity, wl^ere 
an action will, in consequence — technically lie, but, apparently witl 
only nominal damages, the court will require the party moving to stip- 
ulate not to bring the action.. — Deyo v. Van T alkenhurgh, 5 JSUl 242. 
(1844.) Rogers v. Chapman, 7 Caw. 475 ; Rob v. Mojat, 3 J. R. 
257; Chandler v. Brechnell, 4 Caw. 49. 

JOINT STOCK COMPANY. 

Where a member of a joint stock company advanced money to a 
director of the company, knowing that it was to be applied in taking 
up a bill of exchange which such director had become a party to, for 
the purpose of the company — it is a question for the jury whether 
the member advanced the money on the credit of the company at 
large, or, on that of the director individually. — Colley v. Umith and 
others, 2 Moody if Robinson's Rep., 96. (1844.) 

Assumpsit for money lent. 

Plea. — Nof^ assumpsit. 

The defendants were four of the directors of the Patent Safely 
Cab Company. The plaintiff was himself a member of the company w 
, It appeared that before the^idvance of the money, the defendant had 
borrowed 1000/, for the purposes of the company of one Clarke, and 
that Clarke held a bill of exchange with their four names upon it, 
that security falling due, and the defendants having no funds of. the , 
company to take it up, one of the officers of the company on behalf 
(as it was said) of the defendants, applied to' the plaintiff to advance 



the amount, telling him it was to enable the present four defendants 
to take up the security in Clarke's hands, the directors deeming it in- 
expedient to make a call upon the shareholders. The plaintiff agreed 
to advance the money, if the company would first discharge a bill due 
16 him for saddlery which he had sold to the company. The plaintiff 
accordingly advanced the money to the officer, and thereupon the 
amount of the saddlery bill was paid to the plaintiff^ and t^e residue 
of the money advanced was applied to pay off the debt due to Clarke, 
It was proved that the plaintiff knew that the defendants had come ' 
under the liability to Clarke^ on behalf and for the purposes of the 
company^ and the defendants put in evidence the partnership deed 
of the company (executed by themselves and by the pkiintifF) by 
which it was (amongst other things) stipulated, that the directors 
should contract for and on behalf of the company, and that they 
should not be individually liable for more than their respective shares 
in the capital of the company. , 

Under these circumstances, it was contended for the defendants, 
that the action could not be supported. The money sought to be re- 
covered, was substantially lent to the company, and the plaintiff, be- 
ing a member of the company, could not enforce his remedy against 
them in a court of common law. 

PFiZfZc Sergt. contra insisted that it was clear on the whole case, 
that the plaintiff advanced the money to the directors individually, 
and on their personal security. 

TiNDAL C. J., in summing up the case to the jury, told them, 
that the only question was, whether the money was lent to the four 
defendants, or lent to the company at large. It would require strong 
evidence to show that the plaintiff (conscious of the difficulties the 
company were in, and knowing that he as a partner,) could maintain 
no action against them, advanced the money on their credit. It was 
for the jury, looking at the whole transaction, to say whether or not 
it was a loan to the directors personally, to get them out of a difficulty, 
and to relieve them from the bill on which they were individually lia- 
ble to Clarke^ if it was, the plaintiff was entitled to a verdict, but if 
they thought that the plaintiff was willing and agreed to advance the 
money to the company at large on the terms stated^ and to look to 
them alone for repayment, then their verdict would be for the <lefend- 
amtsl 

Verdict for the plamtif. 

JUDGMENT, 

The judgments of a sister state are not merely prima /acie evidence 
a£ a debt liable to be opened and rebutted by proof, but are condu- 
cive of the fact of indebtedness. — Napier Sf Anderson, v. GH^diere Ex*r 
of Descoudres, 1 Spcere' Eq,, R,,p, 215. (1844.) 



|0n a jca,u8e b«mg called, if the defendant .cmiseooi, for Q^m^c^foct 
0)o4auoD of the plftintifT, to have the cause eet down for a partioalv 
day, and when that day arrives, again conse^nta to have it set down 
fo^ aii^othei' day, and the cause is not again called ; the defendant 
is entitled to judgment as in case of non suit — ^ot v. . ■ , 4 SRIL 
as. (1844.) \ , 

A judgment of a court in another state is not entitled to fu)) 
£[iith and credit, under the constitution and law of the United States, 
unless the court had jurisdiction of the parties as well as of the cause. 
fileasm v. Vodd, 4 Metcalf 9 R.,p. 333. (1843.) 

A judgment of a court which has no jurisdiction of the cause 
is entirely void — when the court has jurisdiction of the cause and 
the parties, and proceeds erroneously, the judgment notwithstandiog 
the error, is binding until it is Vacated or reversed. Smith v. Kn4nplr 
ton,U New Hampshire R , p. 191. (IBU.) 

If a court have j urisdiction, its solemn ax^ts and adjudications, air 
though erroneous, are not void— they are valid till reversed. Lttssee 
of he Grange v. Ward.et. al., Ohio K., p, 261. (1843.) 

The judgments of courts martial are conclusive, like tJiose of 
any other coui'ts, unless some xdefect in regard to their jurisdiction if 
shown. — Brotm v. Wadsworth 9f White, 15 Y^fnont B.,pA70. (1844.) 

The validity of a judgment ordering the execution of a will, 
cannot be inquired into cmlaterally. M^Cluskey v. Wehb, 4 Robis^ 
son's La. R,,p, 201. (1845.) 

Judgments take effect from the time they are rendered, and not 
from^ the time they are recorded. Huntingdon v. Charlotte ^ 15 Ver- 
mont R., p. 46. (1844.) 

A judgmept against one of the makers of a joint 'and several note^ 
is a conclusive bar to any other action against the same aefendant, 
for the samo'cause, but not to an action against the other, who is sev- 
erally liable, unless the judgment be paid, and then it will avail, no^ 
by way of estoppel, but as payment or satisfaction of the oeot. JSatia- 
faction or payment is no bar, unless the whole debt is paid, or some^ 
thing accepted in full of it. Day v. HiU, 2 Spf.ers* R., p. 628. (1844.) 

Money, paid on a judgment cannot be recovered back while the 
judgment remains in force. Job v. Co7Iier, 11 Ohio R,,p, 422. (1843.) 

A judgment against a claimant, which is a bar to another suit on 
the claim, is also a bar to the use by him of the claim by wav ot set-off. 
-^onesY. Richardson, 5 MetcaffsR., p. 2i7, (1844.) 

An action of assumpsit \rill not lie upon the judgment oi anotner ol 
the American States. The declaration must be in debt, <.ountiQcr upoD 
the judgment as a record. — Boston India Rubber Faaaty v. nou 14 
Vermtmt R„p. 92. (1843.) 



JUDGMENT— EVIDENCE. 

W^here a repord of ft prior judgment is competent evidence in a 
qauBe, irregularity or error in that judgment, cannot be objected, or in- 
quired into, on the tuBl.^—Stothoff'y, Ihinham's Exr*s . ^Harmon* sR., p. 
is'i. (1843.) ' 

, JUDICIAL SALE. 

Where lands, subject to a mortgage, are sold under a decree of 
foreclosure, the emblements of a lessee are protected, and do not pass 
to a purchaser under a decree ; and where lands are valued for judicial 
sale, the value of the annual crops is not included in the estimate. — 
CattUlu V. Rhodes, 12 Ohio R., p. 88. (1844.) 

JURORS. 

The court will set aside a verdict, in a doubtful or contested case, if 
it appears that the prevailing party by himself, his retainers or agents, 
has been in private communication or held any conversation with one 
or more of the jurors, on the subject of the trial, during its progress. 
The court will not stop to inquire, whether the juror was ii^fluenced or 
not, by what was said to him. It is enough, that the party was in pri- 
vate intercourse with the juror on the subject of the tilal.— T<w»/i(i 
adsm. Den. ex dem. Cox, i Harrison* s R., p. 76. (.1843.) 

JUROR— AFFIDAVIT. 

On motion for a new trial on the ground that the verdict was enter- 
ed by mistake, ;;he court received the affidavit of a juryman as to what 
occurred in open court, on delivery of the verdict. — -Roberts v. Hughes, 
1 Dowling's Practice, R,, p. 82. (1843.) 

In this case, which had been tried before the under-sheriff of Merion- 
ethshire, a verdict was entered for the plaintiff. 
» Jervis on behalf of the defendant, had obtained a rule, calling on 
the plaintiff to show cause why there should not be a new trial, on tl^ 
ground that the verdict had been entered for the plaintiff by a mistake 
of the under-sheriff 

R. V. Richards showed cause, and was about to read the affidavit of 
one of the jurors as to what took place at the time the verdict was de- 
livered, when 

Jervis objected, that the affidavit could not be read. It was the es- 
tablished practice not to receive the affidavits of Jurymen. 

Per Curiamj-^The rule does not prevent jurymen from stating, on 
affidavit, what took place in open court, but only relates to what oc- 
curred amongst them in their private room,.or to the grounds upon which 
they gave their verdict. 

The affidavit was then read, and the rule made absolute. 
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JURY. 



It is to be presumed the jurors understand the instructions of the 
court in matters of law ; and where proper instructions are given W 
them, a new trial will not be granted on the suggestion that they did 
not rightly understand the instructions. — Raymond v. Nye, 5 MeUxUfU 
R., p. 151. (1844.) 

No law requires that a jury shall carry with* them into their consul- 
tation room all the documents and papers submitted to them. It is at 
their pleasure to do so, or not. —-Littlefield v. Beamis 5 Robinson's Jxi, 
R.,p. 145. (1845.) 

After a jury have returned their verdict — have been discharged and 
separated, they cannot be recalled to alter or. amend it. — Sargeant v. 
TAeState.U Ohio R., J}. 472. (1843.) 

The verdict of a jury will not be disturbed unless clearly wrong. 
McCoy Y, HmCer, 3 Robinson's La. R.,j), 118. (1843.) Hughes v Lee^ 3 
Robinson's La, R.,p. 429. 

JUSTICE OF THE PEACE. 

It is competent for a justice of the Peace to quash an execution u« 
sued by himself, and a party prejudiced by a refusal to quash, may re 
move the proceeding into a higher court by certiorari. — GillUand v. 
Ware et. al 4 Alabama R., p. 514. (1843.) 

LAND. 

The freehold of a husband in his wife's lands may be sold on ex« 
ecution. Canby y. Porter^ 12 Ohio R., p. 79. (1844.) 

LANDLORD AND TENANT. 

A landlord, leasing to a cropper for one year, reserving as rent a, 
part of the grain, has a lien upon the growing crop, and the entire 
crop cannot be removed by the tenant, or those claiming under him, 
until the rent is provided for. Trover will lie for the landlord's share. 
Case V. Hart Sf Humphrey, li Ohio R.,p. 364. (1843 ) 

Where the premises have been occupied without the knowledge 
or consent of the owner, the state of landlord and tenant does not 
exist between him and the occupant ; and an action for uao and occu 
pation cannot be sustained.-- CWrti« v. IVeat, 21 Mamg R^.p. 99^ 
(1843 \ 
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LARCENY. 

if a person drop any chattel, and anpther find it, and take it away 
with the intention of appropriating it to his own use, and only restore 
it because a reward is offered, he is guilty of larceny. 

The only cases in which a party finding a chattel of another can 
be justified in appropriating it to his own use, is, where the owner 
cannot be found, or where it may be fairly said that the owner has 
abandoned it. Resina v. Peter's, 1 Carrington Sf Kirwan's Rep. 245. ( J 844,) 

The prisoner was indicted for stealing a golden chain, one breast* 
pin and one eye-glass and pin, the property of Henry Bulkeley. 

It appeared that Mrs. Bulkeley went into her garden, adjoining to 
the house, to walk,, and, on her return into the house, missed the arti- 
cles in question, which had been upon her dress when she went out 
walking. The prisoner was employed about the premises on the day 
m question^ and, by the direction of the prosecutor had walked through 
the garden, in company with the gardener, immediately after Mi*s. 
Bulkeley had returned into the house, and .another gold ornament, 
missed at the same time with those included in the indictment, was 
found, upon search being made by Mr. Bulkeley at a spot in the gar- 
den, by which the prisoner had passed. The prisoner made no men- 
tion to the gardener of having found any thing, and as soon as he had 
finished the work Mr. Bulkeley had directed him to do, which occu 
pied about a quarter of an hour, he went away from the house. Mr» 
Bulkeley caused the loss to be cried the same evening, and the follow 
ing morning, and offered o£2 reward to any person who had found the 
articles. On the following morning, the prisoner went to the crier and 
stated, that he knew a person who had found the things, and took the 
crier to his housis, fetched them down stairs and gave them to the 
crier, with directions to go to Mr. Bulkeley *s with them, but not deliver 
them up unless the reward of <£'Z was paid. His wife in his presence 
said that she found them in a street in Cheltenham, a quarter of a 
mile from the prosecutor's, and the prisoner on two subsequent occa- 
sions, stated that he found them in two other places, neither being the 
garden. The crier went to the prosecutor's, and refused to deliver up 
the things, and afterwai^ds the prisoner himself went and refused to 
deliver them unless the reward was paid, which Mr. Bulkeley re- 
fused, as he thought the prisoner ought to have brought them to the 
house, and had been gu^ty of stealing in taking them away. Mr. Bulke- 
ley had made inquiries after the prisoner at his master's, but had not 
found him on the day of the loss. 

GreaveSf in his opening, cited the cases of Merry v. Green, 7 M, 
if TF., 623 ; Regina v. Kerr, 8 C. 4* P., 176; and submitted that, 
it was the duty of the prisoner immediately to have taken the 
articles to the house, and made inquiries as to the owners. That 
although no case had, perhaps, gone the length of deciding . the 
point, yet he submitted, that if the prisoner took the articles 
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away with the intent of keeping them m o^er to obtain any 
reward that might be offered for their restoration, and intending 
not to restore them unless he received such reward, that he was 
gtHlty of larceny, as he was assuming a dominion over them, and 
dealing with them in amanne* wholly inconsistent with the property 
of the prosecutor in them, whc was entitled to the possession of them 
ctt all times. 

RbLFE. B.— If a muu is possessed of a chattel, he does not lose 
the property in it because he places or drops it in a field. Nay, if he 
dtop it in a street, it still remains his property. The only case where 
a party can be justified in converting it to his own use, is, where it has 
fallen or dropped where a party may fairly say the owner has aban* 
doned it, or if the party cannot be found to whom it belonged. If 
,1 had an apple, and dropped it, it might be presumed that I aban- 
doned it, but if I drop £500, the presumption is, that I do not mean 
to abandon it. If I drop a thing where there is no reasonable means 
of finding out that it belongs to me, then, though I am found out to 
be the owner, the party finding it would not be guilty of felony if he 
converted it to his own use, though he would be liable to ah action 
of trover. But it is perfectly well known that, if a person leave 
a,ny thing in a stage coach, if the owner can be found by inquiry, 
the part^ finding the thing, and appropriating it to his own use, is 
guilty of larceny. So, if it is found in a street, and there is any mark 
by which the owner can be discovered, so in the case where a gold 
oitiament is found at the door of a house ; it is ridiculous to say that 
any person picking it up would not suppose that it belonged to the 
owner of the house. There are two questions here 1 1st. Did the 
pHsoher pick the things upl 2ndly. With what intention did he take 
up tbiB chain, and take it to his own house. 'The picking it 
up might be the most innocent act in the world, but what does 
he do with it ? He takes it home. Did he, or not take it home 
with the intention of appropriating it to his own use, or did h^ 
take it home with the intention of finding the true owner ? If the 
latter, he is not guilty. If he took it up, and did not immediately 
bring it to the prosecutor, in the hopes that, by coming next day^ he 
would get a present of <£5, perhaps it niight not amount to a larceny. 
If he took it away with the intention to appropriate it, and only re- 
stored it because the reward was offered, it is clear that he is guilty of 
felony. Are you satisfied that he took it home either intending to sell 
It, or to get a reward if one was offered? If so, he is guilty of larceny. 

Verdict^Guilty. 

If the goods of A be stolen by B, and afterward they be stolen 
froih B by C, an indidtment against the latter niay allege the title to 
b^iik eitW A or B, at the election of the pleader* Ward v. the 
I^U, 3 Hm, 395 (1843.) 
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LAReENY— PINDINa. 

A» fAeked up the purse c^ B, which contained money, on a turn- 
pike-road along whieh B, had previously traveled by coach. A, con- 
tierted the purse and its contents to his own use x—Held^ no larceny, 
and that A, was Irable ciyilly, but not criminally. 

If there had b^eti any mirk on the purse by which the owner 
could have been known, it would have been otherwise.-— iJ<gr^*«« v. 
Mole, I Carrington <Sf Kirwan's R„p. 417. (1844.) 

The prisoner was indicted for stealing, on the 1 0th of January, 
1844, a purse, and three sovereigns, and eighteen shillings, the pr'>- 
perty of Thomas Weaver, at the parish of Cleobury Mortimer. 

It appeared that the wife of the prosecutor had lost the purse 
containing the money as she was proceeding by the coach from Cleo- 
bury Mortimer to Bendley, and that when she asked the prisoner if 
he had picked lip a puJ^e V9ith some money, and her husband said to 
the prisoner thtit he would give him. a sovereign if he would give him^ 
thi3 money, the prisoner said he had never had the luck to pick up a 
purse. Another witness proved that the prisoner came to his house 
on the.. 12th of January!, and said that he had found a pur6e with some 
iftoney in it at the bott6m of Hungry Hill-bank, which is" on the 
turnpike road, and a coach going from Cleobury Mortimef to Bend- 
ley would pass by the 'place. He said that he found it on the Wed- 
nesday beu)re, (the 10th,) and that abroad wheel had gone oVer it, 
and he kicked it with his foot, and turned back and saw that it was' 
a purse with some money ; and' on this, witness asked him, on the 
Friday after, what sort of a purse it was, the prisoner said it was a 
greenish like sort of a knit purse, with a clasp at the top, and that 
he took care to throw the purse away where it should not be found j 
and that he g>ve his wife 30s., and she bought some bricks with part 
of it, and he laid out near 123. on a mare that he had that was bad. 
Another witness said, " I told the prisoner that I had heard that ' h6 
(the prisoner) had found some money, and the prisoner then told nie 
to sit down, and he would tell rae the truth, I sat down, and he told ' 
me that he was going to Cleobury on the Wednesday morning before,' 
and he picked up a purse, and he looked in it, and there were threO' 
sovereigns and eighteen shillings in it, and he said he shot it' into his 
hand, and ilung the purse away. He said there was a persibn' with 
him, but he did not see him pick up the purse." 

Parke, B, — There is no mark on the purse, and- no owner known. 
There is no doubt that the prisoner intended to apply it to his own 
ase, but that^er se does not make him a thief. 

Httddle)ttck'f6t the prosecution, cited the case ot R^;^id v; Peteri' 
1 CtifHngtm and'KiriDarCs K, y'. 245. 



Parkb, B. — This purse is found in a place where it inignt reason- 
ably be presi^med that the owner did not know where it would be 
found, and where the person owning it did not know where to find t 
and I think that a person taking property under the circumstances 
proved in this case, is not liable criminally, though he is civilly, and I 
take the law to be that the prisoner is not guilty of a felony, though he 
did take this property with an intent to convert it to his own use. My 
impression upon the subject is. that this is a case of pure finding. 
There is, no doubt, a qualification of the rule, if there is a mark on the 
oroperty by which the owner can be knowa 

Verdtdt-'Not Guilty. 



LAW— MERCHANT. 

A ..otarial instrument received before it is due, in payment of a pre- 
existing debt, is received in the usual course of . trade between mer- 
chants, and will protect the holder against a latent equity between the 
original parties, of which he had no notice. 

A negotiable instrument received from the payee, before maturity, 
is an indemnity against future loss on a suretyship then existing on 
the part of the holder for the payee, is not a transfer in the usual course 
of trade, so as to preclude the maker from availing himself of a latent 
equity between him and the payee. — The Bank ofMohile^ HaXlet et. aL 
V. Bailee Ala. 639. (1845.) 



LEASE. 



A lessor is bound to keep the premises in a conditfon fit for the 
purposes for which they were leased. If he fail to make the repairs 
necessary during the lease, the tenant may make them himself and de- 
duct the amount from the rent. The lessor is bound to indemnify the 
lessees fur all the damage sustained by the latter in consequence of the 
vices and defects of the thing leased, though the lessor knew nothing 
of the existence of such vices and defects at the time of the lease, and 
•ven where they have arisen since. — Perrett ▼. Dupie, 3 RohinsonU La. 
R.,p.52. (1843.) 



LEGACY. 

When a legacy is given to a widow in lieu of dower, she takes as a 
purchaser fot a valuable consideration, and is entitled to be paid in 
preference to legatees who are men volunteers. — Hubbard v. Hubbard^ . 
6 Metccdr* Rn p. 50. (1844.) 



LX880R AND LEM£B. 



LEGISLATION, 



A law authorizing the appropriation of private property for public 
use, without providing compensation to the owner, is void. — Foote v. 
Cincinnati, 11 Ohio R.,p. 408. (1843.) 

LESSOR AND LESSEE. 

Where the owner of cattle leased them, with a farm, for four 
•years, under an agreement that at the expiration of the four years, the 
lessee might either return the cattle or pay a stipulated price for them, 
and the lessee sold the cattle before the four years had expired, it tvas 
held, that such sale determined the lessee's right of possession, and that 
the owner might maintain trover for the cattle against both seller and 
purchaser. 

In such case, no demand is necessary of either seller or purchaser 
to perfect the plaintiff's right of action, if the purchaser has converted 
the property to his own use. 

The rule of damages in such case, is to givp the value of the cattle 
at the time of the sale, with interest. — Grant v King and Gomstock, 14 
Verfnont R., p, 367. ( 1 843.) 

Trover, to recover the value of a yoke of oxen. Plea, the general 
issue and trial by jury. 

On the trial of this case in the county court, the plaintiff introduced 
testimony tending to show that in the fall of 1836, Nathaniel King, one of 
the defendants, was living on a farm belonging to the plaintiff, and that the 
plaintiff let him have a pair of two year old cattle'' to work on the farm, 
that the cattle remained in the possession of King, upon said farm of 
the plaintiff, until the fall of 1839, when said King sold them to Edson 
Gomstock, the other defendant, and they were driven away by Corn- 
stock. The plaintiff also introduced testimony tending to show that 
the cattle at the time of the purchase by Comstock, in the fall of 1839, 
were worth $60 00 or $70 00. There was no testimony tending to 
prove any contract between the plaintiff and King as to the manner 
in which King should keep the cattle, or how long, except testimony 
tending to show that the plaintiff was to furnish a team for King to use 
un the farm. The plaintiff here rested his cause. 

The defendants' offered to show that, at the time King had the cat- 
tle of the plaintiff, they were estimated to be worth twenty dollars ; 
that King was to keep and use them four years, when he was to have 
the privilege of returning them, or paying the twenty dollars and in- 
terest at his election ;— that the twenty dollars and interest was offered 
to the plaintiff by King ^ at the expiration of the four years, and refused 
by the plaintiff, and that the cattle remained in the possession and under 
the exclusive control of King from the fall of 1836 to the time he sold 

11 
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them to Comstock. ^ To the testimony thus offered, the plaintiff object^ 
ed, and it was excluded by the court. It was adhiitted, on the trial, 
that the writ in the present case was served on the defendants before 
< the expiration of the four years from the time of taking the cattle. 

The defendants requested the court to charge the jury that, as there 
was no evidence of a demand of the cattle, of the defendant, Comstock, 
he was entitled to a verdict. And that in the event of a verdict against 
the defendants, the rule of damages, should be twenty dollars and in- 
terest from the time of taking the cattle, or the value of the cattle and 
interest from the fall of 1836. 

The court decided that it was not necessary to make a demand on 
the defendant, Comstock, before bringing the suit, and charged the jury 
that the rule of damages should be the value o^ the cattle at the time of 
the sale from King to Comstock, and interest on the same to the pres- 
ent time. 

The jury returned a verdict for the plaintiff, and the defendants ex- 
cepted to the decision and charge of the county court 

N, Kinsma7i, for defendants. 

The tender of the twenty dollars and interest was a fulfilment of the 
contract on the part of the defendant. King, and entitled him to the 
cattle ; and if they were only bailed or leased to King, then no action 
can be maintained against the defendant, Comstock, he being a bona 
fide purchaser, and more especially till after the four years had expir- 
ed. — Ua'ifs Dig. 414, 'Pollen v. Shepherd and Palmer^ 5 Conn. R. 196 ; 
1 Chitty*s PL 171 ; Vincent v. Campbell, 13 Pickering's R. 294 ; Buf- 
tington et at. v. Gerrish et al.^ 15 Mass, R», 149 ; Soper v. Sumner et cd,, 
5 Vt. R.; 274 ; 22 Pick. R., 535. 

A demand of Comstock was necessary, before bringing the suit. 
.The case does not show that Comstock had any knowledge of the situ- 
ation of the cattle between the plaintiff and King. Comstock purchas- 
ed them in good faith. We insist, therefore, that if the plaintiff could 
support any actioq, he could not till after a demand on Comstock for 
the cattle. — 13 Pick, R. 294, and the authorities before cited. 

The inile of damages should have been the twenty dollars and inter- 
est on it, for, if King had converted the cattle t(this o^n use, the plain- 
tiff could not be placed in any better situation than he would have 
been if Kiqg had kept them till the four years were out, and then paid 
the plaintiff, as he had a right to dd. They were kept and raised, from 
two years old, at King's expense, and he would therefore be entitled 
to the increased value of them. 

J. Colby and L. B. VUas, for plaintiff. 

All the priuQipl^s involved in this case have been substantially de- 
cided by this court in accordance with the decisions of the county 
court. 

The testimony offered only tended to show a conditional sale, and 
the condition precedent to the passing of the property unperformed. 



LU80K AND LIB^SBB.x lU 

At toe time of the conTQision bj the defendants.-— IF^^^ v. BotUm^ 4 
VL R. 538 ; Bigdqw v, Brndey^ 8 da. 141 ; Swift v. Mosdy et. al., 10 
do.2dS. 

The opinion of the Court was delivered by— r 

RoYCE, J. — The facts offered in evidence by the defendants would 
not have operated to divest the plaintiff of his general property in the 
oxen, thpugh they would have constituted a bailment of them to King 
for four years, with the privilege of becoming the purchaser, at an 
under price when the term should expire. In the meantime he would 
stand responsible for ordinary care in the use and keeping, and the 
plaintiff would be at all the risks of disease and casualty, which the 
bailor of such property for use commonly incurs. Suck a contract 
would be manifestly unequal, but I shall not stop to enqiiire whether. 
the plaintiff would be legally bound to sell upon the terms supposed. 
Those facts would not have made o.ut a conditional sale, since it was to 
be optional with King, during the four years, whether any sale should 
take place. In this respect the case is not as favorable for the defen- 
dants as that of Wesi v. Bolton, 4 Vt R, 538, was for the plaintiff. 

According to several decisions of this court, the wrongful act of 
King in selling the cattle, determined his right of possession and use 
under the contract proposed to be shown, and entitled the plaintiff to 
immediate possession as owner. To this point the case is identical with 
that of Swifi V. Mosel^ et, al», 10 Vt, R. 208/ In that case, it is true, 
there was evidence tending to show the sale from the bailee fraudulent 
on the part of the purchasers. But that circumstance does not appear 
to have influenced the judgment of the court, nor is it even mentioned 
in their opinion, as delivered by Redfield, J. The ground of the de- 
eidon evidently was that the bailee had not power to transfer any such 
interest in the property as he undertook to convey. This authoiity is, 
therefore, equally in point for sustaining the present action against both 
these defendants. The case discloses no previous assertions of ownet- 
ship, or right to sell, on the part of King, and much less any acquies- 
cence in such pretensions on the part of the plaintiff. Under such cir- 
cumstances it would be sufficient to say, as against the defendant. Corn- 
stocky that he bought of one who had no right to sell. And though he 
may have purchased without express notice of the plaintiff^s property 
in the oxen, he was still affected by appearances, — the notorious fact 
that the farm was the plaintiff's, and that the oxen were a part of the 
stock kept upon it. The evidence offered would not have shown any * 
le^pa,! defence to the action, and, if admissible for any purpose, it could 
only be to affect the damages. The question of damages can only be 
laised in reference to the rejection of that evidence, for the charge was 
right upon the evidence which was before the jury. But the principle 
Which restored the plaintiff's right of possession must have operated at 
the same time, as we think, to extinguish the supposed right of King 
to make the subsequent purohase. The principle is, that A^ bailee, by 
such an illegal act, not only restores the right of oossession to the bailor 
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liiit also forfeits his own accruing rights, under the contract. This is 
the doctrine expressly held in j^rant v. Thompson, 5 B. ^ A 826, and 
sanctioned by this court in the case already cited— of Sioi/t v. Monly 

There is no color for the objection that a demand of the oxen was 
required in this case, as a clear conversion by both defendants was 
otherwise shown. 

JudgmaU affirmed* 

LETTERS, 

Takii^g away a letter from another, which is of no intrinsic value, 

~ importing any propeity in possession of the person from whom it 

r^as taken is not larceny. — Payne v. The People, Johnson* s R.,p, 103, 

LEX LOCL 

As a general rule those incidents of a contract, which concern its 
force and validity, as well as its performance, and damages for non-per- 
formance, will be determined by the law pf the pl^ce of payment.— 
Pecks et, al. v. Mayo et. aL, 14 Vermont R.,p. 33. (1843.) • 

LIEN. 

Where a negotiable note is endorsed to a bank by the payee^ as 
collateral security for one only of several demands on which he is 
liable, the bank has no lien on such note as security for any other .de- 
mand against the endorser: And in< a suit On such endorsed, note, 
brought by the bank against the maker, after the demand which it 
was pledged to secure has been paid, the maker, acting under the au- 
thority of the endorser, may successfully defend against the right of 
the bank. to recover. — Neponstt Bank v. Lelund, 5 Metca^fs R.,p, 259. 
(1844.) 

Seamen have a lien upon steamboats, and other watercraft,.for 
their wages.^-Lc2£;w v. Schooner Cleveland, 12 Ohio R.^p, 341. (1.844.) 

An attorney having a lien on a deed for the cost of drawing, it, 
is not bound to produce it on & subpoena duces tecum^ for the .client. 
Kemp V. King, 2 Moody ^ RobinsorCs Rep., 437. (1844.) Thompson 
V. Mofily, 5 C* Sf P*\ 501, and Starkie on evidence, 8C. 

The rigJit of priority which exists at law in favor of the elder 
judgment, is preserved in equity. — Chapron Sf Nidelete v, Casseday, 3 
Humphrey's R, p. 661. {I8i3.) ' . 

Where a party has undertaken to perform work and labor ,m 
transporting goods» if it appear that he has failed to fulfil hia con- 
tract, and performed but part of the service, he cannot hold tlieni* 
against the owner on the ground of a lien for what he has done* 
tiodgdon V. Waldron, 9 New Hampshire R., p. 67. (1843.) 
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LIMITATION— STATUTE OF. 

A promise by the husband, that he will see a debt paid, which 
the wife owed when sole, and which is barred by the statute of limi- 
tations, will not remove the statute bar, in a suit against husband and 
wife.— r JPcw£?er.s. y. Soyihgate et. wa;., 15 Vermont R,,p, 471. (1844.) 

A note given by . a guarantor, in payment of the interest due on 
the guarantied note, takes the debt out of the operation of the statute 
oi WmxldXion^, '■^SigounMy v. Wetherell, 6 MetcalJ's R., p, 653. (1844.) 

In cases where courts of law and equity have concurrent jurisdic- 
tion, and a claim is barfed at law, it will not be su^ered to be revived, 
in a court of equity. — Tharp v. Tharp, 15 Vermont R,, p. 105. (1844.) 

MALICE— EVIDENCE. 

Objection to the admissibility of two witnesses, that they had acknow- 
' ledged, in the hearing of othei* persons, oeadly malice against the 
pannel, caused by an injury received from him shortly before, which 
malice had led to an agreement between them to give fals^ evidence, 
in order to get him convicted, and had also induced them to make 
false statements at their precognitioiii held not relevant to exclude 
these witnesses. Proof of this objection as affecting their credibility 
held incompetent, till they themselves were examined. 

Objection to the admisisibility of another witness, whose husband 
was charged under the same indictment as the pannel, but was fugi- 
tated ; that she had been unduly influenced by her husband, repelled. 
Proposal to examine the wife of the pannel in exculpation, her nanae 
having been inserted in the list of witnesses for the prosecution, dis- 
allowed. — Regina v. Clark ^ Greig, 1 Broun's Justiciar^/ 72., p, 250. 
(1844.) 

William Clark <J* Robert Greig were charged with stealing from 
abught, or Qut house, forming part of the farm-steading at^.Pitscow 
ssi Kininmouth, occupied by Peter Sangster, farmer there, a ewe, the 
property, or in the lawful possession of the said Peter Sangster. 

Clark was fugitated for non-appearance. The other pannel pleaded 
not guilty, and a proof was led. 

Several of the witnesses for the prosecution established that the 
carcase of the stolen sheep was found in the possession of Clark, 
with whom Greig had beeft seen in company, but not suspiciously, 
on the evening before, an^ the morning ifler the theft ; that the foot- 
marks of two men were traced fron: the out-house from which the 
sheep was taken, to Clarke's croft; and two of the witnesses saw, at 
different periods of the night, two men in suspicious circumstances, 
who, they thought, but could not be sure, were Clark and Greig. 

Upon a witness, Alexander Robb, being called and swom^— 

C Robertwn for the pannel — objected to his admissibiUty, allege 
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iiiff, and offering to prove determined enmity on his part to tbe pan- 
ne!, and that he and his wife (diso a witness) had agreed to swear 
fiilsely in a particular way, so as to inculpate Greig. 

Lord Moncreiff. — TTie court is very jealous of such prOof, and hift*' 
fore it is led, must have a specific averment. I douht of the sufficiency 
of this ohjection, if proved, to exclude the witness. Can a witness 
disqualify himself, by declaring that he will tell a falsehood 1 

C. Robertson, for the pannei — averred specifically, that some fiumi 
ture had been taken awi^ from ths Robbs* by Greig, four days be 
fore the theft of the sheep ; that Mrs. Robb resented this, and having 
conceived malice, engaged her husband in her quarrel ; that Robb- 
himself used expressions of ill-will ; that the malice was evinced by 
an agreement which had been entered into between Robb and his 
wife, after this case arose, to swear falsely on this trial, so as to incul- 
pate Greig ; that the parties themselves had mentioned this, agree- 
ment in the hearing of other persons, and likewise said that, in pur- 
suance of it, they had gone and made false statements to the Procu- 
rator — Fiscal. He submitted that this was an averment, not only of 
malice, but of a ground for it, and of an overt act following on it 
relevant to exclude the witness if it should be proved. But, at all 
events, the evidence tendered sly>uld be gone into, as it might mate- 
rially affect the credibility of the witness. 

MUne, for the prosecution, answered— *If the witness shall now 
swear that he is not actuated by malice, this cannot be contradicted 
by what he may have said before when not on oath. — {Ctue ^ James 
Glen^ 2 Alison, p. 479 ; and Syme, p. 837.) ' The pannel must prove 
very particularly both the ground and kind of malice, and here he 
has not made any relevant averments. — i2 Hume, p, 357.) 

Lord Cockburne. — If we were to sustain such objections as rele- 
vant to exclude a witness, any witness might disqualify himself by a 
certain intensity of atrocious language ; but the declarations of the 
witness alone, without overt acts, will not do. Even assuming that 
malice, and a cause for it, is proved, still, if the malice evaporate in 
mere words, it is not sufficient to exclude. Witnesses cannot be ad- 
lowed to disqualify themselves by saying that they have conspired to 
swear falsely. Here no overt act is averred, and therefore the proof 
cannot be allowed. 

Lord Moncreiff, — I agree with Lord Cockbum, that this is ^ot a 
sufficiently relevant objection to admissibility. As to the credibility of 
the witness, we must go on the ordinary rules of law, and have thei 
witness examined first. He may be examined as to .those^ thinss; 
which are averred, and if he deny what the pannel shall ailerwara« 
prove, this will s'hake his credibility with the jury, . 

The witness was thep examined in imiialibus, and having denied 
any such ill-will ad would lead him to swear falsely, hin examinatSoo 
m caiusd was proceeded with. 



Mrs. Robb, the wife of the last witness, having now been called,. 
the same objection was made to her acdmissibiiity, and disposed of as 
before. 

Nothing material against the patiiil^l was' elicited froin either of 
these witnesses. 

The prosecutor then proposed to examine Mrs. Claris, wife of the 
other' pannel, who had been outlawed, upon^ which j 

C. RoberUon, for the pannel, objected to her admissibility — that she= 
wfts the wife of another persoi^ indicted, who had been proved to have 
been ill possession of the stolen property, arid that the pannel could 
prove that the husband of this vntness had told her she mast inculpate 
Greig, and that the witness herself said she was compelled to do s^o at 
her peril. 

The Court refused to allow proof of this objection ; observing, that 
it could not affect the admissibility of a witness, that another person 
had told her to swear in a certain way. 

This witness, having been sworn, and examined t» initialiifus, statedi 
that no one had instructed her what to say. She then gave evidence, 
which, if corroborated, was conclusive as to Greig's guilt, as well as^ 
Clark's. She deponed that Greig was in Clark's house late in the 
evening; that they plotted the theft, went out together, and returned 
wkh the ewe which Greig killed. 

In exculpation, several witnesses were called, two^ of whom spoke- 
in high terms of the pannel's previous good character and respecta-* 
bility. 

Mrs. Greig, wife of the pannel, was offered as a witness for him, her 
name occurring in the list of witnesses for the prosecution, but was 
rejected. 

The juiy having been addressed by the Advocate Depute for the 
prosecution, and by the counsel for the paimel, — 

Lord Cdckhum, in summing up the evidence, said-There is no doubt 
of the panners guilt, if you believe Mrs. Clark, and she gave her evi- 
dence fairly. But then she stands rather singular. She is contradict- 
ed^ indeed, by nobody, but then she is not corroborated by any body ; 
for the pannel and Claric are not clearly proved to have been together- 
during the night of the theft, nor later than eight o'clock of that 
night, which is not auspicious ; and the other suspicious circumstances 
founded on by the prosecutor may, perhaps be explamed away. In 
such a, case, the previous good character of the pannel is of great 
iiiiportance. If you have a doubt in the case, I mean a rationed 
doubt; yott will give the pannel the benefit of \Xi On the whole, it \A 
K'case in which, if you convict the prisoner, no max can say you do 
wrong; on the other hand, if yon acquit him, no man can say you do 
wrongs 

The Jury retiitned a verdict^ finding the charge aglunst the pan&ek' 
Not Proven. • - 

Iti respect wheredf he was asiaUzied tunjdicker^ and dismissed' 
ffom the biar. 
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MALICIOUS PROSECUTION. 

An action ivill not lie for maliciously causing the plaintiff to oa 
arrested on a criminal charge before a magistrate, unless the pro 
ceeding complained of be so far ended that nothing more can be q^^- 
by the prosecutor without commencing anew. In order to maintaiK 
the action, however, it is not necessary to show an acquittal whicA 
will bar a second prosecution for the same offence ; nor is it essentiallr 
necessary that any judicial decision upon the merits should appear 
to have been mvLde.—CLwk v. Cleveland, 6 HiU's R.,p. 344. (1845.) 

MANIA A POTU. 

Insanity, of which , the remote cause is habitual drunkenness, u 
an excuse for an act done by the party, while so insane, but not at 
the time under the influence of liquor. In cases, therefore, of deliri- 
um tremms or mania apotu, ihejn sanity excuses the act, if the party 
be not intoxicated when it is committed. — 1 Holers P, C, 32 ; united 
States y. Drew, 5 Mason's JR., 28; Comwell v. The State y Martin ^ 
Yerger's i?., 147 ; 1 Russell on Crimes^ 8 ; 3 Amerirxin Jurist, 5 — 20 j 
Roscoe's Or. Ev,, 878; Archbold's Or. PL, 13 Becle's Med. Jurisp., 623; 
Barhmr's Cr, Treat., 244 ; 23 American Jurist, 331 Raifs Medical Ju- 
risprudcnce, 440 — 456. Winslow's Plea of Insanity, 83 ; See aisa 
Code of Basle, Art. 2 ; Code of Turin, Art. 63 ; Hanoverian Code, Art. 
83 ; Saxon Code, Art. 63; WurteTiberg Code, Art. 91 ; Code of Grand 
Duchy of Hesse, Art. 29 ; Code of Crrand Ducky of Baden, Art. 63. 

Drunkenness is no excuse for crime, but mania a potu is a disease 
which may amount to insanity. — The State v. Dillahunt, 3 Harrington's 
R., p. 551. (1844.) • 

William Dillahunt was indicted for the murder of William Frisby 
Green. 

The defence in the case was insanity. 

Doctor L. P. Bush, of Wilmington, testified that the prisoner was 
at the time laboring under coniirmed mania a potu, brought on by 
abstaining from liquor, after free indulgence. This is a temporary in 
sanity ; it resembles monomania more than any other form of insanity. 
The peculiar characteristic is, that it invests the imagination with fidl 
power over the judgment ; the patient believes what be fancies, as 
fully as if it was actually so ; his fancies are facts, and it is impossible 
to convince him otherwise ; and this impression sometimes lasts after 
restoration to reason — ^the patient still believing that to have been true 
which he only fancied during his insanity. The memory is not usually 
much impaired — can give a connected statement on other subjects ; 
with regard to volition I know no, difference between mania a potu 
and other forms, of insanity ; while it lasts the person is as much un* 
der the control of insanity in the one case as in the others. I think 
that the distinction between Wright and wrong, and the responsibility 
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of the individual is just as much destroyed in this disease as in mania 
Of monomania ; but there are grades in this disease. 

(Question by the dt/tndant^s counsel, — You have heard the testimony 
in this case : I ask whether, from the symptoms you have heard detail- 
ed by the witnesses, you are of the opinion that he was insane ? 

This was objected to, and the court refused to permit the question 
in this genei-al form. They allowed the witness to be asked whether the 
conduct and appearance of the prisoner, as detailed by the witnesses, 
were symptoms usually attendant on insanity i-(-4rcAi. Urim, Plead. 13.) 

Witness. — These were symptoms of insanity. Opium or lauda- 
num produces the same effects sometimes as liquor. I believe, that 
the mania a potu, under which the prisoner was laboring, was pro- 
duced by abstinence from liquor. I judged so because I attended 
him so long before it came on, and observed nothing like intoxication. 

Dr. James Couper. — There is no essential difference between insan- 
ity from fitania a potu and any other form of insanity, as to its effect 
on the mental operations and volition, l^o difference in regard to the 
power of distinguishing between right and wrong. I speak not of 
lighter, but of strong and confirmed cases of mania a potu. 

The Court (Bayard, C. J.) charged the jury that the case rested 
entirely on the plea of insanity. Reason is the basis of human respon- 
sibility ; whenever it does not exist, the party is not respoTisible for his 
acts. The plea of insanity avails the party not as a justification or 
excuse, but because he is not responsible at all. It may exist from 
infancy, when it is idiocy ; or it may be adventitious, proceeding from 
various causes, and may be permanent or temporary. 

The frenzy of drunkenness is no excuse^ but tliere is a disease of 
insanity called mania a potu, wh%h may bo the result of a condition 
of the system produced by habitual ifUoxication, and yet is not the 
frenzy of drunkenness. The condition of insanity must be taken 
with this qualification, that if there be a partial degree of reason, a 
competent use of it to restrain the passions which produced the 
crime — a faculty to distinguish the nature of actions — to discern the 
difference between moral good and evil ; then the party is responsi- 
ble tor his actions. The question must always be, did he or did he 
not know at the time he committed the act, that he was doing an 
immoral and unlawful act ? 

Verdict of acquittal, 

MANSLAUGHTER. 

If a medical man, though lawfully qualified to practice as such 
cause the death of a person by the grossly unskilful, or grossly in 
cautious, use of a dangerous instrument, he is guilty of manslaughter 
Reffina v. Spillmg, 2 Moody ^Robinson's Rep. 107. (1844.^ 
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Indicttcent for Manslaughter. 

Tfa^ first count stated, that one habella Turriet waA pregnant ifTiUi 
child, and that the prisoner took the care and » charge of her as 
a man-midwife, and undertook to do every thing needful, for her' 
health, and for the safe delivery of the child. The couift th^n 
proceeded to charge the prisoner with ignorantly, rashly and feloni- 
ously neelecting to do what was needful for the health of the said 
Isabella fumer, and for the safe delivery of the child, of whieh she 
was pregnant as aforesaid ; and, with ignorantly, negligently^, rashly^ 
and feloniously, and with great violence, thrusting and forcing a ob- 
tain blunt instrument, called a lever, into the person of the said Isa- 
bella Turner^ and ignorantly, negligently, rashly, and feloniously* lerav- 
ing the said instiument there remaining, and thereby ignorantly, 
negligently, rashly, and feloniously giving to the said hdbeUa Turner, 
while she was so pregnant with child, as aforesaid, divers mortal cuts,- 
&c., of which she died. There were other counts varying the de- 
scription of the offbnce. 

It appeared in evidence, that the prisoner was a person who had < 
for nearly thirty years carried on the business of an apothecary and' 
man-midwife in the county of York : that he was a perscm qualified 
by law to carry on that profession, that his practice had been very 
considerable, and that (amongst others) he had attended the <}eceased 
herself on the birth of all her children. It appeared, that on the oc- 
casion in question, he made use of a metal instrument known in mid* 
wifery by the name of a vectiSf or levetf indicting thereby such grievons 
injuries on the person of the deceased, as to cause her death .within 
three hours, and, it was proved by the evidence of medical men, 
first, that the instrument used was a dangerous one, and that at that 
period of the labor, it. was very improner to use it at all ; and secondly, 
that it must have been used in a very improper way, and in an entirely 
wrong direction. There was no evidence on either side as to whether 
the prisoner had, or had not, ever made use of such an instrument on 
former occasions. 

Dundas addressed the jury for the prisoner, relying on the char^o- 
ter for skill, humanity and attention which the prisoner had acquired, 
and he contended that no medical man could be made thus criminally 
responsible for the ill success of his practice. 

Coleridge J. told the jury, that the questions ^r them to decide 
were, whether the instrument had in this instance caused the death of 
the deceased, and whether it had been used by the prisoner with due 
and proper skill and caution, or with gross want of skill, or gross want 
of attention. No man, was justified in making use of an instrument, 
in itsself a dangerous one^ unless he did so with a proper degree of skill 
aiid caution. 

If the jury thought that in this instance the prisoner had used the is- 
strument with gross want of skill, or gross i^nt of caution, and that 
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die deceased had tfaereby'kwt her life/it would be their duty to find the 
prisoner guilty. 

MANUFACTURED ARTICLE. - 

Where a raw material is transferred, but left in possession of the 
grantor, and is forwards, by him, with the consent of ffrantee, con- 
yerted into a manufactured article, the grantee is entitled to this arti- 
cle in its new state. — Worth v. Nartham,et. al., 4 Ireddl's R., p^ 
102. (1844.) 

MARRIAGE- 

Where the declaration alleged an unconditicmal picinise of mar- 
riage, but the evidence was that the defendant promised the plaintiff 
to marry her, if he ever married, and that he afterwards married another 
person ; held, not sufficient to uphold a verdict for the plaintiff. Such^ 
a promise is void as being in restraint of marriage. — Conrad v. Wil- 
Jiam%'-6 HiWs R., p. 444. (1845 ) 

MARRIAGE AND DIVORCE. 

Where a marriage was held in (his state, and the parties resided 
here, and then removed to New York, where the husband deserted 
the wife, leaving her without the means of support, whereupon she 
returned to this state ; and he during the time she so resided here, 
committed adultery in Vermont — Held, that the marriage having been 
contracted here, and the wife lawfully residing here, this court had ju- 
risdiction of her application for a divorce.— JFVary v, Frary, 10 Neio 
Hampshire R.,p. 64. (1843.) 

MAXIMS. 

In a conflict of equitable claims, the rule at law as well as in equity 
is qui prior est tempore potior est jure. — Muir v. Schetick, 3 HiU^ 228»' 
(184^.) The maxim de minimis non curat lex is never applied to the 
positive and wrongful invasion of another's property. — The Seneca 
R. Road Co. v. .The Auburn and Rochester Rail Road Co,, 5 HiU 170. 
(1844.) 

MISREPRESENTATION— EQUITY. 

When a person was entitled to shares in an incorporated company 
oil his performing certain acts for them, and where Uie company did 
not set up any want of complete performance of the condition as a" 
ground of forfeiture, but conducted in the matter as if all performance 
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had been made, and such person conveyed certain of his shares to a 
third person, it waw held in a coart of equity, that it was not compe* 
tent for the latter to set up such condition to avoid his own contract in 
the purchase. * 

Where the property conveyed was mateiially diflferept from what 
the seller represented it to be, and^ from that which the purchaser ex- 
pected to obtain, this is sufficient, in a court of equity, on the ground of 
misrepresentation and of misapf^'ehension of what the property con-' 
veyed jeally was, to entitle tne purchaser to be relieved from his 
contract. 

But if a settlement of the losses sustained thereby has been made 
by the parties, after a full knowledge of all the facts, the contract can- 
not be disregarded or set aside, although the amount received may 
have been less than the party might justly have insisted upon 

If a party would avoid his contract on the ground of fraudulent 
misrepresentations respecting the property conveyed, he has his elec- 
tion to proceed by bill in equity, or by a defence before a jury, when 
the contract is attempted to be etiforced by a suit at law, but if be 
proceeds by bill in equity, he must be governed by the rules of courts 
of equity. 

Testimony which speaks of representations made by the defend- 
ant after the sale, is inadmissible to prove the fraud. 

Testimony which states the representations made to other persons, 
and not to the plaintiiF, can be used only to prove that the defendant 
had formed the design to commit frauds in that manner, as opportu- 
nities should be offered, and when such design has been established, 
that fact may be used, in connection with other testimony, to satisfy 
the mind, that it was acted upon in making the contract under consiijl 
eration. 

Where material misrepresentations on the part of the defendant, 
were established, in a suit in equity, but the bill was dismissed for 
other causes, no costs were elXo wed.— Bradley v. Chase, 22 Maine 
R, p. 611. (1844.) ; 

This was a bill in equity, and was heard on bill, answer and proof^ 
and was very fully argued in writing. Including the arguments, the 
case extended to two hundred and thirty-five printed, and seventy-four 
manuscript pages. A statement of the prominent facts, sufficient to 
understand the questions of law arising out of them, will be found in 
the opinion of the court. The legal positions, only, taken by the 
counsel for the parties, respectively, with the authorities cited in sup- 
port of them, can be given without filling a greater portion of the 
volume, than can be spared for any one ^ase. 

Fessenden DehloU ^ Fegsenden and C S. Sf E. H, DavieSf counsel 
for the complainants, cited the following authorities in support of their 
argument. 

First, That the original contract was void : 

I. Because Chase had no title to the property he undertook to 
eonvey, and notking was conveyed to Bradley. — 2 Bl. Cam.^ 451; 3 
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BL Com,. 166; ChzL on ConU, ] 33 Story's Eq. Jur., 134, 141, 142» 
143, 208, 219, and authorities cited^Pasleij v. Freeman, 3 T. JR., 57, 
58; Bingham \. Bingham, 1 Fe*., 126; Johnson \, John&on, 3 Bos if 
P., 162; Caswell y. Black River, M. Co,, 14 JbAn'* i?., 453, 457; 
Johnson v. Tool^ 1 Da'nd's JR., 469 ; Wasgener v. TFa^^f wer, 3 Munro^ 
556; C/?a:v. Strode, 2 Bihh 275; Gilly. Corbin, A J. X Marsh, 596. 

And even where the title to a material part fails, the contract will 
be set aside. — 2 Kent's \Jofn„ 470 — 476 ; {3d Ed,) and cases cited ; 
Rojey V. Schallcross, 4 Madd. 227 ; Dally^y. Pullen, 3 Sim, 29 ; Edwards 
V- McLeary, Coop., 308 ; Cassamajor y. Strode, 2 Jlfy/ 4* -^^^ *726; iJam- 
fTioni V. Allen, 2 Sumn., 387, 395 ; Allen v. Hammond, 11 JP^^er'* 63 

IT. Because Chase had no such interest as he represented, i^nd 
undeitook to convey. — Farer v. Nightingal, 2 Esp, Ca., 639 ; {cited 2 
Kent 469 ;) Heam v. Tomlint Feake's Ca,, 192 ; Thompson v. MzTe^, 
1 Esp, Ca„ 184 ; Hibbert v. iS;4e<?, 1 C«7w^. Ca„ 113; Dw/cZ t lFtZ«wi, 
l" Camp, Ca,, 401 ; Beltoorth v. Hassd, 4 Camp. Ca., 140; Long v« 
Fletcher, 2 ^gr. Ca.Abr., 5; ;?/., 4; Fasley x. Freeman, 3 T. JR., 51, 
57 ; Dutricht v. Melchor, 1 * J9aZ/. 428 ; Raymond v. Beamard, 12 
/(C?A»'« iJ., 274 ; Putnam v. TFe«^co/^ 19 JoAn** i2., 73. 

III. Because, if Chase had any assignable interest, there was an 
incumbrance upon it, which was not known to the complainants. 
Story's Eq, Jur,, 208; 2 Xcwi'* C<wi., 570; Sugden on Vend,, 5; 
(2d JSJ.) and p, -xW, addendum ; Tucker v. jyir)<9/:Z«, 12 Johns. R., 190; 
Junkins v. Simpson, 14 Maine Rep., 364, 367, 368. 

IV. Because the contract was entered into by the complainants, 
under material mistake.— 1 Fonbl, Eq,, 120; notex; 2 Rom, on Cof^t. 
196 ; 2 Kent's Com., 471 ; 1 Pothicr on Obi, {by Evans) 17, 18 ; I 
Story's Eq, l^r., 140, 142, and authorities cited; Hepburn v, Dunlop, 
I Wheat,^ 197; Allen y. Hammond, 1 1 Peter's 63^71; Hammond y, 
Allen, 2 Sumn,, 387 ; Daniel y, Mitchell, 1 Story's R, 172 ; Roosevelt 
V. Fulton,2 Con,, 129; Champlin y, LeightonlB Wend,, 407. 

V. Because the contract was made under inisrepresentation and 
concealment by the defendant, as to material and intrinsic circum- 
stances, which the complainants had no equal means of knowings and 
under a delusion created by the conduct and representations of the 
defendant.-.^3 Bl. Com., 165; 1 Madd. Ck,, 262 ; 2 Kent's Com,, 482 ; 1 
Story's Eq. Jurisp., 191 — 218 : and auihoritifs cited; Jeremy's Eq, 
Jurist., b. 3, p. 2, C.,§. Sec. 1 ; and authorities cited ; Small y, Attoood, 
1 Younge, 407 ; Edtmrds v. Mo Leary, 2 Swanst, 287 ; Mc Ferran v. 
Taylor, 3 Cranch, 270; Laidlaw v. Organ, 2 Wheat,, 178 Smith v. 
Ric/tards, 3 Peters, 26; Conhran v. Cummings, 4 DaU, 2k>Q\ Daniel 
V. Mitchell, 1 Story's «., 172; Harding t, Randall, 18 Maine R,, 332; 
Irving y. Thomas, IS Maine R, 418. 

. As to the evidence upon this point; see BeaJ v. Thatcher, 3 Esp* 
194 ; Hunter v. Gibson. 2 H. Bl, 187 ; Pilmore v. Hood, 5 Bing., 97 ; 
DobeH V. Stevftns, 5 2J- 4* ^^**** ^>2vJ ; Crocker v. Lewis, 3 <S«77m. 1 ; 
Bottomley v. 17. iS., 1 jS/or^/'* iJ 135 ; JBri(/^e v. Eggleston, 14 Maw iJ» 
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245 ; SaiM9 Y. Skimer, 16 Ma4s. /L 348 ; Foster y. Hall, 12 Ptcid 89 1 
JSowey. Reed, 3 JRiw/!515; Hatpes !f Dinghy, 17 AfatVie /i. 341.. 

VI. The fa/st that the price paid by the complainants was grossly be- 
yond the value of the property, and that the bargain was unconscionable, 
supports these reasons. — Jeremy* 9 Eq. Jwr. 896, 483 ; 1 FanbL Eq, 122, 
note ; 1 Maid. Ch, 268 ; Chit, on Contr. 622 ; 1 Story's Eq, Jur. 246, 249, 
231 ; and authorities cited : — George v. Richardson, Gdm^s{ Va.) R* 231 ; 
Hough V. Hunt, 2 Ham. {Ohio) R. 502. 

Secondly, — Considering the contract of May 6th, 1835 as an execu- 
tory agreement, that the complainants are entitled to recover the con- 
sideration paid by tbem.^-X«i^, on sales, 188 ; citiTig Chics v. Edwards, 
7 F, R., 181 ; Skillem's ExWs. v. May, 4 Oraneh 137 ; Bullock v. Beem- 
is, 1 A. K. Marsh 434. 

Thirdly, — That the general language in the writing of J&nuary ]6th 
1837, does not extend.the meaning of t^at instruqaent, nor give it any ef- 
fect beyond what is specified in it, and what the parties had in view at the 
time. — See 1 Story's Eg. Jur, 1^5; 1 Evans Pothier 59; Jeremy's Eq, 
Jur, 546 ; Stokes v. Stokes, 1 Vent, 35 ; Lyman v. Clarke, 9 Mass. &, 
225. 

And*that this instrument was void for the reasons given in the ar 
gument. — See Chit, on Cont, 222 ; Story's Eq. Jur, 2)1, and authorities 

€iUd ; Wood v. Downes, 18 Ves. 120 ; Baugh v. Price, 1 Wils. 320 ; and 
note ; Cann v. Conn, I P. Wms. 723 ; Roche v. Ohrien, 1 Bdll ^ Beat, 
. 330; Dunbar y, Tredennick, 2 Ball ^ B, 317; Murray y. Palmer, 2 
Scho. df Lef, 486 ; Cockerell v. Chalmerly, 1 Buss. Sf'Myl. 425'; Crowe v. 
Ballard, 3 Bro. C. C. 117; Gordon v. Gordon, 3 Swanst. 400; Ham- 

piond V. AUen, 2 Sumn, 387 ; Mc Donald v. Neilson, 2 Cow, 141 ; Ander* 

san V. Bacon, 1 A, K. Marsh, 51 ; Carr v. Callighan, 3 Lite. 366 ; See 

also authorities cited ante VL 

' Jjastly, — That the defendant has not answered directly under oatly 

See Story's Eq. PL 664*, 854, 1 Grants Ch. P. 122 ; Taylor v. Luther 

2 Sumn. 228 ; Jackson v. Webster, 6 Munf. 462. 

Hotcard Sf Osgood and S. H. Chase, counsel for the defendant, in 

support of their argument cited the following authorities : — ^premising 

however, that, in their view, this case involved, mainly, questions of 

fact rather than law. 

I. The answer, being responsive to the bill, must prevail.— W^a^ 
Um y. Hohbs, 2 Atk. 19; Janson v. Ray, 2 Atk. 140 ; CoHh. v. Jackson, 6 
Ves. 40 ; Cook v. Claynorth, 18 Ves. 12 ; Clark's Ex'rs v. Vanreirasdyk, 9 
Cranch. 153; Smith v. Brush, 1 Johns. Ch. R. 460 ; Daniel v. Mitehd eL 
aU. 1 Story's Rep. 188; 2 Story's Eq. Jur. 1528. 

II. Representations made to strangers to the sale, in respect to tbe 
property sold, are not material unless they were communicated to the 
purchaser, so as to become the basis of the purchase.— rCr47ciS:er v. Lew- 
4#, 3 Sumn. 8 ; 1 Story's Eq. Jur. 191, 192 ; 1 FonbL Eq. B. 1. Ch. 2. 8. 

We contend that the facts involved in this case do not call for or ad- 
init of the application of the prindiples involved in the numerous au- 
lihodt^ties cited by the plaintiffs We have not supposed that tber» 



.MVBPSR. 178 

.oQqId be any doob^ as to tbe law goTeming the case, when once 
tbe facts were ascertained. In this case^ we contest the application of 
the principles themselves. 

An examination of the authorities cited by the plaintiffs, will show 
that their theory^ as such is well constructed ; but the facts to suppprt 
it ate wanting. 

The ppinipn pf the court was afterwards drawn up by Shelpley J. 

The bill is dismissed. But as a misrepresentation on the part of 
tibe .defendant has been established, he is not entitled to costs. 

MORTGAGE. 

If the payment of a note be secured by mortgage, and the note 
be barred by the act of limitations, and mortgage not, the party may 
pursue his remedy on the mortgage which is no MUler v. Hdon, 2 
Smfd0s 4- MarshaU's i?., p. 687. (1 844.) 

A tender to the mortgagee or his assignee at any time before fore- 
demure, although the law day has passed, will have the effect of dis« . 
charging the lien of the piortgage. — Amot v. Proat et, als* 6 HtWs jS« 
I?. 65. (1845.) ' \ ^ « 

A mortgage of personal property is good, as between the parties 
to it, without any record or change of possession.-'-'Smi^ y. Moore 11 
New ffampsAirip Rtp. 55i (1844.) 

MUJ.T1PLICITY OF SUITS. 

The court of chancery will not grant an injunction to protect a paity 
against a muUipUcity of suits, until his right to such protection haa| 
been established by a successful defence at law in some of the suits. 
West T, Mayor ^ of New York, 10 Pair's Ck. R p. 539 (J835.) 

MURDER. 

Where a wound is wilfully, and without justifiable cause, in^ictedt 
and ultimately becomes the cause of death, the party who ipfjicted it 
is guilty of murder though life might have been preserved if thet de^ 
ceased had not refused to submit to a surgical operation.-rjBe^ma r. 
Holland, 2 Moody 8f Robinson's Rep. 351. (1844.) 

Indictment for murder. The prisoper was charged with inflicting 
divers mortal blows and wounds upon one TAoTnas Garland, fma 
(amongst others) a cut upon one of his fingers. 

It appeared by the evidence that the deceased had been waylaid 
and assaulted by the prisoner, and that amongst other woundi^, he was 
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severely cut across one of his fingers by an iron instrument. On bemg 
brought to the iofirmary, the surgeon urged him to submit to the am* 
putation of the. finger, telling him unless it were amputated, he consid 
ered that his life would be in great hazard. The deceased refused to 
allow the finger to be amputated. It was thereupon dressed by the 
surgeon, and the deceased attended at the infirmary from day to day tc 
have his wounds dressed ; at the end of a fortnight, however, lock-jaw 
came on, induced by the wound un the finger, the finger was then am- 
putated, but too late, and the lock-jaw ultimately caused death. The 
surgeon deposed, tbat^if the finger had been amputated in the first in- 
stance, he thought it most probable that the life of the deceased would 
have been preserved. 

For the prisoner, it was contended that the cause of death was not 
the wound inflicted by the prisoner, but the obstinate refusal oi the de- 
ceased to submit to proper surgical treatment, by which the fatal r» 
suit would, according to the evidence, have been prevented. 

Maule, J. however, was clearly of opinion that this was no defence, 
and told the jury that if the piisoner wilfully, and without any justifia- 
ble cause, inflicted the wound on the party, which wound was ultimate- 
ly the cause of death, the prisoner was guilty of murder, that for this 
purnose it made no difference whether the wound was in its own na- 
ture instantly mortal, or whether it became the cause of death by rea- 
son of the deceased not having adopted the best mode of treatment, 
the real question is whether in the end the wound inflicted by the pris- 
oner was the cause of death ? 

Verdict — guilty. 

Where, on the trial of an indictment for murder, the facts proved 
show, on the part of the prisoner, a deep and settled hatred towards 
the deceased, mixed up with a recent combat, the difficulty is to as- 
sign the homicide to its proper cause, to decide whether it was com- 
mitted under the sole influence of passion justly excited, or whether 
it was the cairying into eiiect of a settled and deliberate purpose. 
In such case there is no rule, and can be none, other than that the jury 
must draw their conclusions fi*om all the facts of the case, relying 
upon legal presumptions, so far as these are applicable to the case. 
The State v. Ford, 1 Speers' R,,p. 14G. (1843.) 

In a charge of murder, a statement, that two pannels had, in con- 
sequence of an adulterous connection between them, conceived deadly 
malice towards the deceased husband of the female pannel, of whose 
murder they were accused, sustained as relevant. — Regina v. Hutton 
or Cromarty and ConneH, 1 Broun* s Jus,, 588. (I844.) 

Agnes Hutton or Cromartjr and James Connell were charged with; 
murder: 

C. Rohertsan^ — for the pannel James Connell objected to the rele- 
vancy of the libel, in respect that the statement contained in it, that 
the pannels had, in consequence of an adulterous connection formed 
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and carried on between them, conceived A deadly malice against the 
deceased, was incompetent. If such a statement were held to be 
competent, it would admit as evidence of malice, proof of a distinct 
offence, from which the presumption of deadly malice could not fairly 
be inferred. Though in charges of uttering forged notes, evidence 
of other acts was held admissible in proof of guilty knowledge, 
which was of the essence of the charge, because from them it might 
fairly be inferred that the accused paity was conscious of guilt, while 
. doing the act charged, yet on the other hand this nbust he carefully 
guarded, so that the prosecutor bo never allowed to give evidence of 
facts tending to prove another distinct ofience for the purpose of 
making an inference that the pahnel had committed the offence in 
question. As the circumstances, therefore, of an adulterous intercourse 
would weigh more strongly as raising an inference that the pannels 
had committed the murder charged, than as raising a presHraptiun of 
the existence of deadly malice, it ought not to be admitted in evidence, 
and the statement of it should be withdrawn from the libel. 

The Court unanimously, and without difficulty, repelled the objec- 
tion, the Lord^ Justice— Clerk observing that it was for the jury to say 
whether the existence of an adulterous connection between the pan- 
nels was sufficient to raise a presumption of deadly malice towards 
the deceased husband, and supply a probable motive for his murder, 
but that the Jury must be allowed t& consider this material part of the 
charjge of which the prosecutor had fairly and properly given notice. 
Their Lordships accordingly found the libel relevant. 

The Jury, by a majority of three find the libel not proven. 

Where the allegation in an indictment for murder, was, that the 
prisoner in and upon one M. F. &c., feloniously &c., 3id make an 
assault with a certain gun called a rifle gun, &;c., then and there 
charged with gun-powder and two leaden bullets, which said gun, he 
&C-, had and held, at and against the said M. F., then &c., feloniously 
&c., did sho'bt off and discharge, and that the said W. F. with the 
leaden bullets aforesaid, by means of shooting off and discharging 
the said gun, so loaded, to at and against the said M. F. as aforesaid, 
did &c. feloniously, &c., strike, penetrate and wound the said M. F. in 
and upcm the left side of the said M. F. &c., giving to her, the said 
M. F. &c., with the leaden bullets aforesaid, by means of shooting 
off and discharging the said gun, so loaded, to, at and against thesaid 
M. F,, and by such striking, &c., the said M. F., as aforesaid, one 
mortal wound in and upon the left side of the said M. F. &c. On 
a motion to an-est the judgment, on the ground that there was no suf- 
ficient averment that the gun was shot off, or that the contents were 
discharged — held that the inference seems to be one of absolute cer- 
tainty, that the contents of the gun were shot off "and discharged, 
for there is nothing else to which the words " did shoot 'off and dis- 
charge '* with a gun charged with gunpowder atid ledden bdtlets, could 
be applied. ' i 
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Words, other than technical terms, used in an indictment, are to be 
understood in their ordinary and usual acceptation. 

The deceased said to a witness on the evening before the morning 
of her death, ** Mr. Freeman has killed me." and to another about 
the same time, '* I am dead, Mr, Freeman has killed me." The 
prisoner, after his arrest, upon being interrogated why he had killed 
his wife, replied, •* Because I loved her V — and said further, " I 
killed her because she loved another better than me.'' To a fellow 
prisoner in jail, he said, *'he had killed her, but if it was to do 
again, he would not do it." These declarations by the deceased, and 
admissions of the prisoner. Held admissible in evidence. — The State 
T. WileT/ Freeman, 1 Speers* R., p. 57. (1843.) 

Before Earle J., at Edgefield, Fall Term, 1842. ^ 

The prisoTier was indicted for the murder of Mary Freeman, hio 
wife, from who he had be^n separated more than a year. She lived 
in Edgefield, he in a neighboring county in Georgia. The prisoner, 
on being arraigned, informed the court that he would be ready for 
trial on a later day in the term. When brought up for trial, a motion 
was made on his behalf, to continue the cause until the next sue* 
ceeding term, supported by an affidavit, which will be exhibited to 
the court with this report. The presiding Judge overruled the 
motion for continuance, and ordered the trial to proceed. 

On the day of the death of Mary Freeman, the prisoner passed 
the ferry, on Savannah river, a few miles from the residence of the 
deceased ; he was armed with a rifie, and said to the ferry-man and 
another, that he was going after his child, which had been stolen 
from him, and he intended to have it or woul3 have blood. He 
crossed the river about noon, and was no more seen in the neigh- 
borhood, but was arrested some time after in ,the wilds of Baker 
county, Georgia. 

In the evening of the sa*) e day on which the prisoner crossed the 
ferry, several of the neighbors visited the house of the deceased- 

Those who first arrived, found her weltering in her own blood, 
within and across the threshold mortally wounded by a rifle ball^ 
which had passed entirely through the body. She died the next morn- 
ing, when Mary Stone approached the bed on which she had been 
placed, and accosted her, the deceased threw her arms around the 
neck of her visitor and said *' Mr. Freeman has killed me." Mary 
Stone said ** I hope you will be better when the doctor comes." 
The deceased replied, " I shall never be any better in this world.** 
She was then very feeble and continued to grow weaker until she 
died. To Nicholas Cook who saw her about the same time, she 
said, '* I am dead, Mr. Freeman has killed me.'' What the deceased 
said tQ these two peraons was admitted in evidence as her dying 
declarations. Admissions of the prisoner were likewise given in evi* 
dence against him. After his arrest in Georgia, he was asked by 
some one of ^he f^arty, why he killed his wife ? His reply was, 
'* because I loved her.'* The person rejoined. that*s a pretty tale. 
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iO wbicli the prisoner made the further re,ply, *' I killed her because 
■he ioved another better than me." Afler his confinement in the jail. 
ne made a further admission to a fallow prisoner, who talked with 
hinc about the death of his wife. The prisoner said, 'Mie had kilJed 
her, but if it was to do again, he would not do it," and seemed very 
0orry for what he had done. His Honor saw nothing in the circum- 
stances under which those admissions were made to make them inad- 
missible, and the objections were overruled, as were likewise the ob- 
jections to the indictment. And the cause was committed to the Jury, 
who in a few minutes returned a verdict of guilty, and he was exe- 
cuted accordingly on the 17th of February, 1843, acknowledging the 
justness of his sentence. 

NAVIGATION. 

WTiere two steam vessels must unavoidably and necessarily cross 
so near, that by continuing their respective courses there would be a 
reasonable probability of a collision, each vessel is to put her helm 
to port, so as always to pass on the larboard side of each other. This 
rule is of binding authority upon the owners of steam vessels.--- 2%« 
Duke of Sussex, 1 Robinson's Admiralty R., p, 275. (1844.) 

Where a light vessel with the wind free meets a laden vessel 
close hauled, it is the duty of the former to give way, and the latter 
is to keep her course. — The Harriett^ 1 Robinson's Admiralty R.,p. 
182. (1844.) 

NEGLIGENCE. 

The owners of a vessel disabled by the negligence of its crew, 
are answerable for damages done by its accidental drifting, when so 
disabled, against another vessel. — Seccombe et, al, v. Wood^ 2 Moody 
i^Rob,R.,p. 290. (1844.) 

This was an action on the case to recover damages for an injury 
done to the vessel of the plaintiffs by being run down by the defend- 
ant's vessel. 

One ground of defence was, that a few minutes previously to the 
collision of the defendant's vessel with the plaintiffs, the defendant's 
vessel had been foul of another, at about half a mile distant and beeq 
so much injured that she would not answer the helm, and was quit6 
unmanageable ; and that the injury to the plaintiffs vessel was there* 
fore a sheer accident, and not the ground of an action. 

Lord Abinger, C. B,, said that it was no defence that the injury 
was accidental and wholly involuntary on the part of the defendant, 
nnless the vessel had become unmanageable without his fault. 

If the first collision was by the fault of the defendants tliat is to 
say, it it was by his own negligence or the negligence rf his craw. 
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that Ilia vesael was Arat rendered unmanageable, it waa, m foim nt- 
law, by his own negligence that the second collision t04»k place. 

Verdict^-/or Ike plaimt9fi» 

NEW TRIAL. 

Where it clearly appears that a witness has fallen into a mistake '■ 
in giving his testimony upon a material point in the cause, the c^urt 
may in its discretion grant a new trial. But unless the court are sd£- 
isfied that the mistake had the efiectof turning the verdict, they wiH 
not interpose. — Coddington v. Hunt, 6 Hills R,,p. 596. (1845.) 

Where a part of the evidence introduced consisted of a mere in 
ference of the witness and was not therefore proper to go to the jury, 
yet as it was not objected to, on that ground, it was held» that its ad 
mission was not a ground for a new trial. — Nichols v. Turne^, 15 
Oww.i?.,;?. 102. (1644.) 

The affidavit of a iuror that he misunderstood the charge of the 
judge, cannot be received and heard on a motion for a new trial. 
Norris v. The State, 3 Humphreys' R., p, 333. (1843.) . 

If a judgment be founded on improper evidence, a new trial must 
be granted. — White v. Englehard^ 2 Smedes Sf Marshall's R., p, 36. 
(1844.) 

A new trial will not be granted on the ground of surprise after 
judgment has been perfected,— rRapeJi/e v. Prince, 4 Hill, 119. (1843.) 
In general, it will not be granted hi consequence of granting or re- 
fusing a motion to postpone the trial. 1 his being in the discretion of 
the judge. — Vermilyea v. Rogers, 4 Hilts R., p, 667. (1843.) 

A new trial will not be granted on the ground of newly discovered 
evidence, where such evidence i^ merely cumulative. — Perrm's Ad* 
ministralors v. Protectiim Ins. Co., 11 Ohio R.,p. 147. (1843.) 

A party cannot be permitted to rely upon incompetent testimony, 
and when such testimony is rejected, claim a new trial on the ground 
of surprise. — Turley w, Evans, 3 Humphreys' R„p. 222.' (1843.) 

A person called as a juror upon a trial for felony and sworn to 
answer questions touching his competency, having deposed that he has 
formed no opinion nor come to any conclusion on the case, prisoner's 
counsel is about to interrogate him further, and asks whether he has 
not conversed nmch about the case ? — when 'court arrests the exami- 
nation, and decides that no Jurther question shall be put to the juror 
by prisoner's counsel, and that he is a competent juror: Held, .such 
proceeding and decision of the court are erroneous, and judgment 
against prisoner must be reversed therefore. 

A person is not rendered incompetent as a juror in a criminal 
case ; by the formation of a legal opinion upon facts previously pre* 
•ented to his mind, as he would be by the formation of previous coa* 
viclions in respect to the facts thCmselves. 

On a trial for murder, evidence that the prisoner, on the samedaj 
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,tlie deceased was killed, and shortly before the killing, shot a third 
person ; k^ld admissible under the circumstances of the case, notwith- 
etariding the evidence tends to prove a distinct felony committed by 
the prisoner ; such shooting, and the killing of the deceased, appearing 
to be connected as parts of one entire transaction. 

After a verdict of conviction for murder in the first degree, prisoner 
adduces testimony that two of the jurors who tried the case, and who 
on the voir dire declared that they had not formed or expressed any 
opinion as to the guilt or innocence of the prisoner, had in fact, pre- 
vious to the trial, expressed decided opinions that the prisoner was 
guilty and ought to be hung ; of which circu distance prisoner alleges 
he had no knowledge until since the verdict was rendered : and on 
this ground he moves to set aside the verdict. Held. 1. Such enquiry 
was open, and the evidence admissible, for the purpose of showing 
perjury and corruption in the jurors. But, 2. It belonged exclusively 
to the judge who presided at the trial, to weigh the conflicting credi- 
bility of the witnesses adduced by the prisoner and of the jurors, and 
to decide whether, in justice to the prisoner, and upon all the circum- 
stances of the case, anew trial ought or ought hot to be awarded. 
Heath V. The Commonwmlth, 1 Robinson's Va, R,,p. 735. (1843.) 

Fletcher Heath was indicted, in the circuit superior court for the 
county of Henrico and city of Richmond, for the wilful murder of Delia 
Harris. 

At October terra 1842, a jury being empanneled for his trial, found 
him guilty of murder in the first degree, and the court passed sentence 
of death upon him. 

In the course of the proceedings, the court gave opinions upon 
Bdveral points against the prisoner, to which he excepted. 

I. Upon the trial of the cause, Richard Mcdone was called, as a ju- 
ror from among the bystanders, and being sworn to answer questions 
touching- his competency as a juror, deposed, that he has formed no 
opinion nor come to any conclusion upon the case of the prisoner; 
what he has heard was rumor, and he does not know that he has 
heard all the circumstances. Whereupon the counsel for the prisoner 
being about to interrogate the juror farther, for the purpose of s^ow- 
ing farther the state of his information and opinion of the case, and 
having asked the juror whether he had not conversed much about the 
case 1 the court arrested him, and decided, that after the answer above 
stated by the juror, no farther question should be put to him ly the 

. counsel for the prisoner, and that the juror was a competent juror. To 
which opinion of the court, the prisoner excepted 

II. Several other persons, namely, A. L, Royster, N. Q. Crow, D, 
A.Fisher 4r Walter Haxafl, being called as jurors upon the trial, and 
examined on oath touching their competency, were thereupon challeng- 
ed by the prisoner for cause.; but the court in each case overruled the 

• challenge; and the prisoner in each case, filed a bill of exceptions > 
' The purport of those exceptions need not be farther stated. 

f III. Upon the txiftl: of the cause, the attorney for the commoQ- 
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wealth, faaTiiig introduced evidence that Delia Harris was, some 10 oi 
15 minutes before 12 o'clock of the night of Friday the 28th of Jana« 
ary 1842, killed by several severe blows or wounds inflicted with a 
large knife or some other sharp instrument, and having ofiered further 
evidence for the purpose of identifying the prisoner as the person who 
inflicted the mortal blows, and for the purpose also of showing the 
weapon wherewith they were inflicted, and (inter alia) having intro- 
duced a leathern scabbard of a bowie knife, which was proved to have 
been found in the room of the deceased, lying partly under a bureau 
there, on the evening after her death ; then introduced Bennett Scott as 
a witness, who testified, that on the night on which the said Delia Har- 
ris was killed as aforesaid, before the fact occurred, namely, about 8 
o'clock in the evening, he the witness went to the house where the 
prisoner and one Carter Wells lived, and there he played a game of 
cards with the prisoner. Wells being absent at the time. That the 
prisoner shortly left off playing, and went to mending a pair of panta- 
loons. That during this time, witness asked the prisoner where Wells 
was ? and the 'prisoner said he had gone to the theatre. That when 
the prisoner had done mending the pantaloons, he took from the pock- 
et of those he had on, a pistol, which he laid on the comer of the side- 
board, and' then pulled off* the pantaloons ho had on, and put on those 
he had mended, and put the same pistol in the pocket or waistband 
thereof. That the witness told the prisoner that he had better not 
carry the pistol, and prisoner said he always carried it. That the pri- 
soner then said to the witness, ''Do you know that I would kill two, 
persons this night if I came across them ? If I had had a half pint 
of brandy, I would have done what I intended to do, at Bradley^s, and it 
would have been all over with them." That the prisoner had before 
been talking of Carter Wells and Delia Harris^ and said they had 
been together at Bradley^s that evening ; he said that Wells and him- 
self had rode out together that evening, and stopped at Bradley's, 
where Delia Harris then was. That the prisoner said he would not 
mind killing any person ; that he had once before shot a woman at a 
ball in Petersburg and shot a man in a bar room. That the witness on 
the same evening, before this conversation between himself and the 
prisoner, had seen Delia Harris and Martha Gilliam going to the thea- 
tre, and had mentioned this to the prisoner, which he supposed was 
the reason the prisoner came to speak of Delia Harris, 

And then the attorney for the commonwealth introduced the above 
named Carter Wells as a witness, who testified, that on the night the 
said Delia Harris was killed, and before she was killed, namely, about 
8 o'clockin the evening, the witness being about to go to the theatre, the 
prisoner desired him to tell Delia Iffarris she must not let him in if he 
came there the next day ; if she did, he would kill her. That the 
witness did see Delia Harris at the theatre^ and told her what the pri« 
floner had said ; which she seemed to pay no regard to. That the 
witness and Delia Harris came from the theatre together, and parted 
near the witness' house he went home ; and she towards her own house* 
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And the witbess was proceeding, when he was stopped by the pri- 
soner's counsel, who, apprehending that the witness was about to de* 
tail the circumstances attending the shooting himself (the witness) by 
the prisoner on the same night and shortly before the said Delia Harrii 
was killed, objected, that on the trial of this indictment, it was not com- 
petent for the commonwealth to offer any evidence for the purpose 
of proving any other felony or crime committed by the prisoner on an- 
other person, at another place, and at another time, though on the 
same night ; much more, evidence of the substantive distinct felony of 
shooting the witness Wells , for which there was another indictment now 
pending against the prisoner. The attorney for the commonwealth 
avowed his purpose to be to prove that ihe prisoner shot the said 
Wells with a pistol very shortly before the said Delia Harris was kill- 
ed, and at the house where the prisoner and Welh bcAh lived, and to 
prove all the circumstances attending that shooting, and especially to 
prove that after the shooting of Wells, the prisoner got a bowie kifife 
in a scabbard, which was the same scabbard faund in Delia Harris' 
room as above mentioned ; and that he offered evidence of the shoot- 
ing of Wells by the prisoner, because that shooting and the killing of 
Delia Harris were parts of one entire transaction, and the fact of the 
shooting and the circumstances attending it were parts of the same 
chain of evidence, indissolubly linked with the other evidence in this 
case, especially with the bowie knife and the scabbard found and 
identified as aforesaid, and necessary as well to identify the prisoner 
as the person who inflicted the mortal blow on the Baid Delia Harris, 
as to show the deliberation and the animus with which the prisoner in- 
flicted the said mortal blow on her. The prisoner's counsel still ob- 
jected to the admission of any testimony touching the shooting of Wdls 
by the prisoner, without, however, objecting to any evidence about the 
bowie knife and the scabbard thereof; but the court overruled the ob- 
jection and declared the evidence admissible ; to which opinion the 
prisoner excepted. 

IV. After the verdict had been rendered, the prisoner moved the 
court to set the same aside and award him a new trial upon the ground 
that Martha Gilliam^ who had been examined as a witness for the com- 
monwealth, was a mulatto, incompetent by law to testify against a 
white man ; and introduced evidence to prove that fact. But the 
coiirt overruled the motion ; being of opinion that at this stage of the 
case, and under the circumstances thereof, it would be improper to 
receive an exception to the competency of Martha Gilliam ; and not 
being satisfied upon the evidence, if proper now to be introduced, that 
the said Martha Gilliam is thereby proved to be a mulatto. To which 
opinion the prisoner excepted. 

V. After the verdict had been rendered, the prisoner moved the 
court to set the satne aside and grant him a new trial, upon the ground 
that Charles Bates and Daniel P. Howie, two of the jurors who tried 
the cause, had formed and expressed decided opinions against the pri- 
soner of which he had no knowledge until since the verdict was rea* 
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dered. The Raid jurore, when called as such, were sworn to ^nswet 
questions touching their competency as jurors, and severally deposed 
that they had not formed or expressed any opinion as to the guilt or 
innocence of the prisoner, and were accepted by him. And now the 
prisoner introduced two witnesses, James Williams and WiUiam Mor^ 
ris, against whose respectability no imputation was made, whose tes- 
timony was as follows : — 1. James Williams deposed that he was at the 
house of the juror Boies before the trial of this cause, and Bates told 
him that *'he had been to the scene of, the alleged murder, the day af- 
ter tlie death of Delia Harris^ and there saw her mangled corpse, and 
i£ Heath was guilty of the murder he ought to be hung, as ought any 
other man who would commit such a murder;" and also said that 
"from the statements which he had heard at the place," (where he saw 
the body of Delia Harris) "he believed that Heath was guilty of the 
murder;" and in the same conversation Bates said that Heath ought 
to be hung. This conversation occurred on the Sunday after the mur- 
der, which was committed Friday night. 2. WiUiam Morris deposed, 
that a day or two before the trial of this cause, he heard the juror, 
Daniel P, Howie say to Benjamin W, Green ^ near the court house, 
(which said Benjainin W, Green stood indicted in this court for embez- 
zling the money of the bank of Virginia^) **Green, I would take your 
place for eighteen pence, but as to that fellow Heath, he ought to bo 
hung, and damn him I if t was on his jury I would hang him ;" and 
the said Howie then left the witness, and came up the steps into the 
court-room. 

The court overruled the said motion, and refused to grant the 
prisoner a new trial ; and he excepted. 

And now, on his petition, the general court awarded a writ of 
error to the judgment of the circuit court. 

Messrs. Leigh and Lyons for the plaintiff in error. 
The Attorney General for the commonwealth. 

LoMAX, J. delivered the opinion of the court — The court deems it 
unnecessary to express the results of its deliberation upon all the nu- 
merous points suggested as errors in" this record, the majority of the 
cou^t being ysrell satisfied that upon one of these errors, without de- 
ciding upon the others, a new trial must be awarded. The total in- 
terdiction on the part of the circuit court, after the answer whicli had 
been given by the juror Richard Malone touching his competency, of 
all further question to be put by the prisoner's counsel to the said 
juror, and the peremptory, decision, excluding all further . enquiry ; 
that the juror was competent, are deemed by a majority of this court to 
be clearly erroneous. 

"Whilst the court refrains from expressing an opinion upon the ques- 
tion as to the competency of the ]xLrovs—Royster, Fisher, SfHaxall, it 
. unanimously reaffirmq the doctrine laid down in psiander v. T%b 
'■ Qmmonweabh,^ Leigh* s JR., 7B0; and Art^ead v. 2%< Common" 
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wealth, 11 Leigh's /?., 657. The court cannot now attempt to give 
greater precision to I he principles there laid down. The application 
of the rules which are to be deduced from those principles, must be 
left to the discretion of the judge according to the varying circum 
stances of each particular case. 

This court, however, does not intend to countenance a deduction 
which was attempted to be drawn from those cases by the prisoner's 
counsel, and much insisted on in argument ; namely, that the forma- 
tictt of legal opinions upon facts which have previously been pre- 
sented to the juror's mind, renders him equally as incompetent as the 
formation of previous convictions upon his mind in respect to the 
facts of the case. On the contrary, the court thinks that a knowledge 
of the law, instead of disqualification, would be a recommendation of 
the fitness of the juror. And although a juror may have taken up some 
Dsisconceptioh of the law of the case, the instruction of the court can 
be resorted to for correcting his error, and affording him a standard 
by which the law may be ascertained ; whereas in regard to facts, there 
is no other standard but the opinions of the juror himself. 

In regard to the evidence filed afler the verdict, to fix disqualifica- 
tion upon two of the jurors who had rendered that verdict ; whilst this 
court is of opinion that an enquiry was open, and such evidence wa«» 
admissible, for the purpose of showing perjury and corruption in those 
jurors ; it is farther of opinion, that it belonged jj^roperly to the judge 
who presided at the tiial to decide upon that evidence, and that it 
was for him exclusively to weigh the conflicting credibility of the wit- 
nesses and of the jurors, and to determine whether, in justice to the 
prisoner, and upon all the circumstances of the case, a new trial ought 
or ought not to be awarded. Upon this point, reference may be had 
to the doctrine stated in The Commonwealth v. Jones, I Leigh's R,y 598. 
In regard to the j udgment of the court overruling the prisoner's 
objection to Carter Wells* testimony touching the shooting of Wells by 
the pnsoner; the court is of opinion that the bill of exceptions in this 
particular, is defective, in not proceeding to state what was the evi- 
dence which was given by the witness upon the subject. But with- 
out resting the judgment of the court upon the defectiveness of the 
bill of exceptions in this respect, this court is of opinion that the ob- 
jection which was made !s unsustainable, and that the fact pf the shoot- 
ing, as being a part of the circumstance, and of the res gesta, ought 
not to have been precluded from being given in evidence to the jury, 
although such evidence might itself have tended to prove & distinct 
■ felony committed by the prisoner. , 

The court deems it unnecessary to express any opinion upon the 
..ma^tters stated in the record as to the evidence which was given by 
Martha Gilliam ; because the same matters are not likely to be pre- 
;, .40iited in any future trial of the case. 

Judgment reversed, and new ^ ial awarded. 
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NOLLE PROSEQUL 

A nolU proiequi, entered upon an indictment, is no bar to anothef 
indictment for the same offence. — ChmmonweaUh y. Wheels, 2 Mau,, 
172. 

A noUe proxegui may be entered before trial or after verdict^ but 
npt during the trial. — So it may be entered as to the whole of an in- 
dictment or count, or as to any distinct and substantive part of either. 
ConmamveaUh v Tuck,, 20 Pick., 356. 

NOTES. 

Where a negotiable note is endorsed h<ma Ji4e, before it is due, in 
payment of a precedent debt, without notice of any defence existing 
against it, the transfer is as va]id« perfect and effectual, as if it had been 
received in payment of goods sold, or in the course of any other com- 
mercial dealing. 

But where a note is endorsed and transferred in pledge merely as 
a collateral security, the general property remaining in the endorser, 
the endorsee takes it like a chose in action not negotiable, subject to 
any defence that Ti|j[ght, be made to it in the hands of the endorser, 
arising prior to the time when notice is given of the endorsement 
Williams V. LdUle, 11 New Hampshire R.,p. $6. (1S44.) 
, An action was commenced by summons, on Saturday, the first day 
of January, 1842, against the drawer of a pmmissory note dated 30th 
December, 1840, and payable twelve moutfts after date. Held, that 
the action was prematurely brought, the last day of grace (which was 
Sunday) not having fully expired before the vrrif issued, and that an 
offer in the court below to confess judgment to the plaintiff*, upon 
terras not accepted, did not cure the error. A month, in bills of ex- 
change, notes and other mercantile contracts, means in all cases a cal- 
endar and not a lunar month. The parties to bills of exchange oi 
promissory notes entitled to claim the days of grace have title to them 
as matter of right. — Thomas v. Shoemaker, 6 Watts ^T Sergeants R^ p. 
179. (1844.) 

NOTICE. 

Notice may be in general by parol, when nothing lo be contrary 
has been stipulated. But when the notice is a legal proceeding it 
must be in writing. — Mc Euen v. The Montgomery Co, Mutual ins. Go.^ 
5 Hill, 101. (1844.) 

A mortgagor, or one claiming under him, is not entitle to notioe 
to quit.^ Williams v. Bennett, 4 North Carolina R.,p. 122. (1844.) 
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NUISANCE 

A court of equity will not interfere to abate a private nuisancoi 
unless the person seeking its aid has established his rights at law 
Mc Card Sf Hunt v. Iker, 12 Ohio K, p. 387. (1844.) 

To maintain an indictment against one for a nuisance, it is not - 
enough merely to show him to be the owner of the lands on which it 
exists, but it must appear that he either erected or continued it or in 
some way sanctioned its erection or continuance, — The People v. 
Townsend, 3 HilVs R., p. 479. (1843.) 

Whether certain acts done within the limits of a highway, are a 
nuisance or not is a question of fact for the jury. 

To determine this question, the jury are to inquire whether the 
highway has, by such acts, been rendered less commodious to the pub- 
lic. — Bumhamy. Hotchkiss et, aU,, 14 Cenn€eticutK,p,3lL (1843.) 

OFFICER. 

A stranger to the process cannot object that the execution was di- 
rected to an improper officer. In a suit against an officer for not taking 
bail, the debtor having absconded, held, that the officer was liable for 
the full amount of the debt, there being no proof of the debtor's insol- 
vency. — Crane Y. Warner ,1^ Vermont R.,p, AO. (1843.) 

An officer has no right to break the oliter door of a man's dwelling 
house for the purpose of serving civil process in thejirst instance, wheth- 
er the process be against his person or property. But where the exe- 
cution of the process has been properly commenced, the of^cer may after- 
wards break the outer door, if necessary, for the purpose of continuing 
and completing the performance of his duty. — Glover v, Whiitenhall, 
6 Hill's R.,p. 597. (1845.) * 

A contractor for carrying the mail is not an officer of the govern 
ment, nor is the employment an office. — Whitehouse v. Langdon, 10 New 
Hampshire R, p. 331. (1843.) 

Where the right to sue, appeal, or bring a suit of error m behalf of 
the people is given to public officers, they may depute one of their num- 
ber to use their names, employ counsel, and do any other act, necessary 
to the regular prosecution of the proceedings. — The people v. The Com' 
missiwiers of the canal fund, 3 HilVs R,,p. 599. (1843.) 

If there be an actual attachment, and it is immediately abandoned, 
it becomes a nullity, and must be considered the same as if none had 
been made ; and therefore a return, in such case, that one had been 
made, would be in substance a false return. — French v. Stanley, 21 
Maine R., p. 512. (1843.) 
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The officer is protected by process regular and legal upon its face, 
whatever he might have heard going to impeacb it. — Tlie jftog^le v 
Warren, 6 HiU 440. (1844.) Webber v. Gray, 24 Wend/4Q5. 

OFFICERS— MINISTERIAL, 

It is an indictable offence in public officers to exact or receive any- 
thing more for the performance of their legal duty than the fees al- 
lowed by statute — a promise to pay them extra compensation is abso- 
lutely void. — Gillmore v. Leuns, 12 Ohi^ R,, 28 i. (1844.) 

A constable or other officer who arrests a thief by virtue of a war- 
rant, cannot recover a reward offered for the apprehension of the thief. 
This is not a new principle, it has been the law for ages.— ^1 Hawk. F. 
C, Ch, 68. Sec, 4 ; Lane v. Sewall, 1 Chitty 175 ; Dew ▼• Parsons, 1 
. Chitty 295; Morris y, Burdeit, 1 Campb. 218; Bilke v. Havelock, 3 
Campb, 374 ; Simpson v. Bloss.j 1 Taunt 246 ; Shirley v, PacJceTy 1 Roll, 
R. 3i3 ; Bartho v. Salter, Latch R, 54; W, Jones' R. 65, S. C; Bridge 
V. Cage, Cro. Jac. 103 ; Statesburg v. Smithy 2 Burr. 924 ; American 
Bussier v. Pray, 7 Serg, Sf Rawle 447 ; Carrol v. Tyler, 2 Hwr, Sf Crill. 
54 ; Smith v. Smith, 1 Bailey 70 ; Preston v. Bacon, 4 Conn. 471 ; Skat- 
tuck\. Woods, 1 Pick 175. 

OFFICIAL ASSIGNEE. 

The official assignee is liable to the costs of defefiding an action 
brought against him and th% creditors' assignee, if he joined in retain- 
ing the attorney. — Sidney v. Belcher, 2 Moody Sf Robinson* s R.,p. 
324. (1844.) 

OFFSET. 

If demands are. in reality, mutual, though not nominally so, and 
equity requires a set-off to be made, chancery will make it. — Foot v. 
Ketchum ^ Shaw, 15 Vermont /?., p. 258. \1SU.) 

A note made payable to a bank for discount and not discounted by 

the bank, but afterwards discounted by another party, may be sued 

upon in the name of the bank, for the use of the real holder. In such 

case, it is competent for the real holder to resist an offset bf the notes 

..of the bank, by proof that the note never belonged to the bank. — Tri- 

, lie V. Bank of Grenada, 2 Smede's SfMarshalVs R., p, 523. (1844.) 

OUSTER. 

> Where one of two 'tenants in common of land cpnyeyed the whole 

•,.6fttate to A. by a deed with warranty, and A. entered, claiming title to 

the whole»and on being requested by the* co-tenant to cpive up & mpiely 

; thereof^ refu'^ed so to . doy and declared that he wpul4 stand a l^ivrsoit 
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i»efore he woiHd give it up ; it was held that there was an ooatar of 
the co-tenant, which entitled him to maintain a writ of entry against K 
Marci^Y. Marey^ 6 Mticaif^s R., p. 360. (1844.) 

OVER PAYMENT. 

Where the interest due on a note was paid in cash, and certain 
real estate and bank stock were received to settle the '^principal of 
the note," and as an ''equivalent for the principal of the npte," it was 
held, that an over-payment of that note, in that manner, occasioned by 
a nvistake in the computation of the sum due thereon, might be recov- 
ered back, in an action at law. — Goddard v. Putnam, 22 Maine R,^ p^ . 
363. ' (1844.) 

PARDON. 

Though a particeps criminis, called as a witness for the common- 
ivealth on the trial of his accomplice, voluntarily give evidence, and 
fully, candidly and impartially disclose all the circumstances attending 
the transaction, as well those which involve his own guilt as (hose which 
involve the guilt of others, he will yet have no right to a pardon for his 
own guilt, and therefore no right to demand a continuance of his 
cause until he can have an opportunity to apply to the executive for 
such pardon. — Tke Commonwealth v. Dahney^ 1 RohinscfCs Va. -R., p. 
696. (1843.) 

PARENT AND CHILD. 

If a man dies, and his widow so soon after marries again, and a child 
is bom within such a time, as that by the course of nature it might 
have been the child of either husband, he may when he arrives to 
ye8i*s of discretion, choose which of the fathers he pleases. — Co. Litt. 
8. To prevent this, among other inconveniences, the civil law ordained 
that no widow should marry infra annum lucttis^ {Cod, 5, 9, 2.) a rule 
which obtained so early as the reign of Augustus, if not of Romulus j 
and the same constitution, says Mr. Blackstoue, was probably handed 
down to our early ancestors from the Romans, during their stay in this 
island « 

PARTNERSHIP. 

If one of severial partners obtain a loan of money for his individual 
use, by giving the note or check of theiirm, but without their authority,' 
the transaction will nevertheless bind all the partners, unless there be 
something in it to indnce the lender to suspect that the money is not 
borrowi^d for their benefit. But if one of the partners be unknown, M , 
the time the money is borrowed, and the loan be made exclusively 
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upon the credit of the others, the lender supposing that they alone con 
stitute the firm, the transaction will only bina the latter.— *JkliUer et, ah 
V Maurice, 6 Hills jR,, p. 114. (1845.) 

One member of a firm cannot bind his copartner, by a bond under 
seal. Where a bond is executed by one member of a firm, and all 
the members of the firm intending the instrument should bind them, 
the obligee has no remedy against the firm, at law; but, on the 
ground of mistake, may charge them in equity. — Mc Naughten v. Part- 
ridge et, aZ., 11 Ohio R„ p^ 223. (1843.) 

The rule, that all who participate in profits are liable as partners, 
is subject to many exceptions. If three enter into an agreement, by 
the terms of which one is to do certain things and the other two cer- 
tain things each at their own expense, and each, to be entitled to an 
equai share^of the profits arising out of the subject matter of the con- 
tract, this does not constitute them all partners and make them all 
liable for expenses incurred by either in the performance of their part 
of the contract. — Heckert v. Fegelyr, 6 Waits ^ Sergeant's Rep, 139. 
(1844.) 

When one, who is a member of two firms, borrows, for the use of 
one firm, money belonging to the other, and gives, in^he name of one 
firm a promissory note, payable to a pei-son who is a member of the 
other firm, the payee may sue, and recover upon the ins^;rument in his 
own name, at law. The admissions of the common member of both 
firms cannot be given in evidence to defeat a recovery on the instru- 
ment— Mowc y. Gano ^ Thomas, 12 Ohio R.,p. 300. (1844.) 

Where real estate is purchased by a commercial partnership with 
the partnership funds, for the purpose of sale, to pay the debts o^ the 
%m, it will be coiisidered in equity as part of the stock in trade, and 
therefore, aa personality, will go to the surviving partner. — Heirs et. 
als. of Pugk V. Currie, 5 Alabama Rep. 44C. (1844.) 

A partnership is dissolved by the death of one of the partners ; 
and the property must be divided as soon as practicable, unless there 
be some stipulation to the contrary. — Mathison v. Field, 3 Robinson's 
La.R.,p, 44. (1843.) 

On a sale of partnership goods, the proceeds are first applicable 
to partnership debts in a contest between the creditors of the firm and 
the creditors of the individual members. — Clark v. A/lee, 3 Harrington's 
R.,p. 80. (1844.) 

Where one member of a firm was in the general habit of endorsing 
at bank in the name of the firm for the accommodation of third persons, 
such general course of dealing would be sufficient evidence of authority 
from all the members of the firm, and all would be bound. — Bank of 
Tennessee v. Saffarrans, 3 Humphreys' R.,p. 597. (1843.) 

The effects of a non resident partner may be attached, although 
there is one of the firm resident in the state. — Conklin v. Harris^ 5 Al' 
abama Rep. 213. (1844.) 

One partner cannot sue another for any sum paid for the partner* 
■kip, or any funds placed in it, until a final settlement, and then onlT 
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for tiie balance which may be due. — Johnson ▼. Marshall, 4 Bohimon^i 
La.R.,p. 157. (1845.) 

A partner may bind his co-partner by a contract under seal in the 
name and for the use of the firm in the course of its business, pro- 
vided the co-partner assents to the contract previously to its execution, 
or afterwards ratifies and adopts it ; and this assent or adoption may 
be by parol. 

The bond of one partner taken at the time money is loaned to the 
firm, and as the consideration for such loan, is an extinguishment of 
the debt, and not a collateral security, — Bond v. Aitkin, 6 Watts ^ Sar- 
geants Rep, 165. (1844.) 

Upon ^Ji.fa, on a judgment against one of two partners, though 
the sherifT is bound to seize the whole of the partnerstiip property, he 
can only sell the moiety belonging to the judgment debtor, the proper- 
ty and possession of the other moiety continuing in the solvent partner. 

On the 22nd of November, 1842, a fi. fa. issued upon a judgment 
obtained against one of tioo partners, and was lodged with the sheriflF 
on the same day, and on the following day the officer entered under 
a warrant granted thereon and seized the whole of the partnership ef- 
fects. On the Jfnd of December, another writ of fi. fa, issued upon a 
joint judgment against both partners, directed to the same sheriff who 
thereupon granted a warrant to a different officer: no actual seizure 
was made under this second writ. On the 7th of December, each of 
the parties committed an act of bankruptcy, and a fiat issued against 
them on the 9th, under which they were duly declared bankrupts. 
The sheriff afterwards sold the whole of the partnership effects in 
satisfaction of the two writs : — Held that the sheriff was not justified 
in selling any part of the goods to satisfy the second writ, such writ 
not having been served or levied by seizure upon the property of the 
bankrupts before the issuing of the ^dXr^^Johnson v. Evans, 7 Scott's New 
Reports 1035. (1845.) 

PATENT. 

A person, to be entitled to a patent for an invention, must be the 

^sl and true inventor ; and there must not be any public use thereof 

by himself or others, prior to the granting of the patent — Househill 

Coal Company v. Neilson, 9 Clark ^ FinneUy*s Appeal Cases^ p. 788, 

(1844.) 

The court will not postpone the trial of an action for the infringe* 
ment of a patent until after the trial of a scire facias brought to repeal 
the patent, unless public convenience requires it, or such a course 
would be manifestly in furtherance of justice. 

An action was commenced (under an order of the Vice-Chancel- 
lor, requiring the plaintiff to proceed therein with all due diligence) 
on the2l8t of July, 1843, to try the validity of a patent granted to the 
plaintiff in the year 1832, and whether the defendants had infringed 
the same. On the 5th of May preceding, a scire facias had been ob- 
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tained by one of the defendants to repeal the patent: — the coiirt re- 
iosed to postpone the trial of the cause, (which j^tood fir&t on the liist 
of special jury Cannes for trial at the sittings after term) until after the 
trial of the scire Jadat, which had b^een fixed for the 13th of February. 
Munty V. Foster, 7 ScotVs New Reports, 898. (1S45.) 

PEACE BILL. 

A Bill of Peace is a bill brought by a person to perpetuate a rigut, 
which he claims, and which, from its nature, may be'contruvertfd by 
diffeient persons, at different times, and by different actions ; or where 
separate attempts have already been unsuccessfully made to overthrow 
the same right, and justice requires, that the party should be quieted 
in the right, if it is already sufficiently established, or if it should be 
sufficiently established, under th"^ direction of the court. — Mitf. Eq. PL 
hy Jeremy, p. 145, 146, 147 ; Alexander v. Pendleton, 8 Cranck p, 462, 
468, 3 Woodes LecL 56, p, 41B, 417 ; Eldridge v. Hill, 2 John. Ch. R,, 
|>. 281,282. 

The object of this bill is, manifestly, to put an end to fruitless liti- 
gation, and this principle, in some form or other, is found mcorporated 
into the jurisprudence of all civilized countries. For farther informa- 
tion on this subject, see Eden on Injunctions, Ch. 16, p. 356, 358 — 362; 
Cooper Eq. PI Ch. 3, p. 153, 154 ; Gab. Foru?n Roman, 195 ; 1 Madd. 
Ch.Pr. 140, 141; 2 Eq. Ahridg. 172, pi 3,5; Tenham v. Herbert, 2 
' AtJc. R., f. 483, 484 ; Trustees of Huntington v. Nicoll, 3 John. R., p. 566, 
589—591, 595, 602, 603: Dilley v. Doig, 2 Ves. Jr. 486; Etcclme 
Hospital Y. Andover, 1 Vern. R., p. 266 ; Hanson v. Gardner, 7 Ves. 
309, '310 ; Cow v. Tenants of Bromsgrove, 1 Vern. 22 ; Powlet v. Ingres^ 

1 Vern. 308 ; Broion v. Vermuden, 1 Ch. Cos. ^72 ; Rudge v. Hopkins^ 

2 Eq. Abridg.p. 170, pi. 27 ; Conyers v. Abergavenay, 1 Atk. 284, 285 ; 
Poore V. Clarke^ 2 Atk. 515 ; Weeks v. Stoker, 2 Venr. 301 ; ArthingUm 
y.Fawkes, 2 Vern. 356; Duke of Norfolk v. Myers, 4 Madd, R,p. 50, 
117; Corporation of Carlisle v. Wilson, 13 Ves. 279, 2S0;' Mayor of 
York V, Pelkington, 1 Atk. 282; Middleton V. Jackson, 1 Ch. R., p. 18 ; 
Popham V. Lancaster, 1 Ch. R*, p. 51 j Cooper v. Clarke, 3 P. WiU. i?., 
p. 157 ; Powell v. Powis, 1 Younge Sf Jerv. R,, p., 159 ; City of Lon- 
don y. Perkins, 4 Bro. Pari R.,p. 157 ; Disney v. Robertson, Brunb. i?., 
;?., 41 ; Welhyy. Duke of Rutland, 6 Bro. Pari. R, p., 575 ; Welter v. 
Smeaton, 1 Bro. Ch. R., p. 572 ; Baker v. Rogers, 2 Eq. Abri^g. 171, 
ph2'. Earl of Bath v. Sherwin, Prec. Ch. R.,p.26\\ Leightonv. Leigh- 
ton, 1 P. Will. R., p, 671, 672; Devonsher v. Newenham, 2 Sch: if 
Lffr.R.,p. 209, 209; Earl of Darlington v. Bowes, 1 Eden R.,p. 270 — 
272; Weller y. Smeaton, 1 Cox R, p. 102; Lord Falmouth v. Irmys^ 
Mosely'sR., p. 87, 89 ; Bush v Western, Prec. Chi R.,p. 530. 
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PENCIL MARK— SI<S]>f ATURE. 

An etidorBement is valid though written with a le^d pencil. A 
party may become an endorser of a bill or note by aoy mark or degig. 
nation he chooses to adopt, pi^ovided it be used as a substitute for 
his name, and he inten^ded to be bound by it. Where a party placed 
the figures "I. 2. 8." upon the back of a bill of exchange, byway of 
substitute for his ^ame, intending thus to bind himself as endorser ; 
heldf a valid endorsement, though it appeared he could wnte.^^Bro^j&n 
V. BuCchtri Sf Drovers' Bank, 6 Hill's R., p 443. (1845.) 

On error from the superior <;ourt of the city of New York, whf^re 
the Butchers* & Drovers' Bank sued Brown as Ae endorser of a bill 
of exchange, and recovered judgment. The endorsement was made 
with a lead pencil, and in figures, thus, "1. 2, 8.,*' no name being 
written. Evidence was given strongly tending to show that the figures 
were in Brown's hand- writing, and that he meant they should 
bind him as endorser; though it also appeared that heicould write. 
The court below charged the jury that, if they believed the figUrea 
ap.on the bill were made by Brown, as a substitute for his propei 
name, intending thereby to bind himself -as endorser, he was liable. 

Exception. — The jury found a verdict for the plaiatafifs below, on 
which judgment was rendered, and Brown thereupoii brought error. 

C De Witt, for the plaintifi* in error. 

A. Schelly for the defendants in error. 

B^ the Court, Nelson, Ch. J. It has been expressly decided 
that an endorsement written in pencil is^ sufiicient ; {Geary v. Physic, 
S Barn, ^ Gress. 234;) and also that it niaybe znade by a mark. 
(George v. Surrey, 1 Mood, ^ Malk, 516.) I» a xecent case in the K., 
B, it was held that a mark was a good signing within the statute of 
frauds ; and the court refused to allow an enquiry into the fact whether 
the party could write, saying that would make no difierence. (Baker 
V. Dening, 8 Adoh d- Ellis 94 ; and see Harrison v. Harrison, S Ves, 18G ; 
Addy V. Grix, 8 Ves, 504.) 

These cases fully sustain the ruling of the court below. They 
flhow, I think, that ai person may become bound by any mark or de- 
Bignation ha thinks proper to adopt, provided -it be used as a substi- 
tute for his 'name, and he intend to bind himself '{See Rogers v. Coit, 
^Hai32%) 
* Judgment affirmed, 

A wTitiqg with pencil is as valid in Law as if written with ink, and 
the mark of one unable to write or even a urinted name^ under certain 
circumstances is a eufficient siscuature. — mtokes v. Moor, I Cox*s R, 
510; Sheibyy. 8helby,3 Merrivah'sR,2; Ogeh4ey.'FoIyambe,3 Mptti- 
vale's R. 53 ; Knight v. Cuohford, 1 Esp, N. P. C. \ 90 fSfiunderfQn v. JumA- 

-13 
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ftm, 2 Boss, if Pull. 238 ; Schneider v. Morris, 2 M. Sf Seho. 286 , Ckustm 
V. Baiieyy 14 Johns, fi. 484 ; Peniman v. Hartshome^ ]3 M(C»«. Rep. 87 ; 
2Kent.p.5}l. 

The principle that a writing with a pencil is valid 4n law, is not of 
recent origin, but has long been established : the case of (Geary v. 
Physio, 7 Bowling ^ Ryland's R,, 653 ;) decided in the Court of Kings 
Bench, declaring that a writing with a pencil was valid in law, was 
reported A. D., 1826. 

Abbott, C. J. — in this case said there w no rule of law which re- 
quires endorsement of a promissory note to be written in ink. 

Bailey, J. — rl am of the same opinion. Writing in pencil admits ot 
the same evidence of character and identity, as writing in ink. In- 
struments of this kind are generally intended for circulation during a 
short period of time, and the hand writing upon them is susceptible 
of evidence by living witnesses. 

HoLROYD, J. — I think an endorsement in pencil is a writing, and 
that we are bound to consider it as a writing ; within the custom of 
merchants, for though the custom of merchants, requires the endorse- 
ment to be in toriUng, in order to render the instrument negotiable or 
assignable over, yet it does not express the mode in which the writing 
is to be executed. 

Nearly half a century ago in the case of Dickinson v. Dickinson, 
2 Phillimore*s Reports 173. A will was admitted to probate where after 
it was regularly executed alteratiods and erasures were made in pencil 
mark. 

PEWS. 

Trespass may be maintained by the owner of a pew in a church, 
against one who disturbs him in the possession. — Shaw v. Beveridge^ 
ZHilVsR,,p. 26. (1843.) 

PLEADING AND PLEAS. 

There is no general issue in covenant ; though a plea of non est 
factum has sometimes been regarded in that light. — Hebberd v. Dela^ 
^aine, 3 HilVs R.,p. 187. (1843.) Mc Neish ▼. Stewart, 7 0>tP., 474: 
Vale T. Roosevelt, 9 Cow.^ 307 ; Thomas v. Wood*, 4 Cow., 173; Kam 
r. Sanger, 14 /. R., 89 ; Barney ▼. Keith, 6 Wend., 555 ; Cooper ▼, 
Watson, 10 Wend i 202; Legg- x. Robinson 7 Wend., 194; Gardner 
w. Gardner, 10 J. R., 47. 

Where a declaration contains a good count among defectiv<i« 
counts, after a general verdict for the plaintiff, the Court, on error, 
will intend that the verdict was well taken on the good counts, unlest 
the record shows it was rendered on those defective. It should be 
made to appear upon the#ecord, by bill of exceptions, that the evi- 
dence was not applicable tp the good counts. — Johnson v. Mullin, 12 
Ohio R., p. 10. (1844.) 
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PLEDGE- 

The right and interest of a pledger cannot be sold on execution 
unless the goods be present and within the view cf those attending the 
sale. Where the right and interest of a pledger is levied on, the 
eherifiTniay take actual possession of the goods, and hold them until ho 
selLi. After the sale, however, the pledgee is entitled to the posses- 
sion of the goods until the purchaser redeems them. — BakeweU Sf Cole 
▼. Ellsworth Sf ElUwortJi, 6 HUri R., p. 484, (1845.) 

A party who has pledged property to another, to indemnify^ him 
lor becoming bail, cannot maintain an action for the property while 
the liability exists, by tendering a bond of indemnity, with responsible 
sureties, and demanding the property. — Ciuking v. Breck, 10 New 
Hampshire R.,p.Ul. (1 843.) 

POWERS. 

A power, of attorney to sell for a specified sum, does not authorize 
a sale ibr approved notes, but only for ready money, unless there be 
something in the power itself or in the usage of trade, varying the con- 
struction. — Ives v. Davenport, 3 Hdl's R,,p% 373. (1843.) 

PRACTICE. 

An action at law must be brought by the person who has the legal 
interest in the cause of action. — Treat y^Stanion^ 14 Connecticut R., p. 
.445. (1843.) 

PRINCIPAL AND AGENT. 

In simple contracts, executed by agents, if the agent exceeds his 
authority, he thereby binds himself, although he execute the contract 
in the name of the principal. 'But if he have authority to bind the prin- 
cipal, and the credit is given to t]^e principal, and the promise is made 
on behalf of the principal, tne agent is not liable. — Roberts v. Button^ 
rt als,, 14 Ver?nontR.,p. 195. (1843.) 

The declarations of one holding a letter of attoniey. made in the 
course of his dealings as such with a third person, are a part of the 
ret gesteBf and bind his principal equally with the acts to which they 
relate. 

In general, where one acting under a letter of attorney transgress* 
es the limits of his authority, the principal will not be bound even as 
between himself atid the party with whom the attorney deals. If the 
acts of the attorney, independently of all extrinsic circumstances, be 
such as come within the words of the power, and he profess at the 
time to be doing the business for his principal, the latter will in general 
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be bound; and this, though the attoruay was in truth dealing for Uim 
•elf or a. third person, and iu fraud of the principal — otherwise if the 
person dealing with the attorney be chargeable with notice of .the 
fraud. 

If one executes an instrument in another's name, designating hiKi- 
self as attorney, this is equivalent to an express declaration on his par*, 
that he is acting in the business and for the benefit of his principal. 

A principal is responsible for the fraud of his agent, if committed 
while transacting the business of the former; and this, whether he be 
a sole agent or one of several possessing joint authority. — North River 
Banky, Aymar, 3 HilVs R.j?, 262. (1843.) Bank of the U. S. v. PapU, 
2 Hill 451. 

On the hiring of an agent for a year, the princijpal is liable to hioi 
for the wages of the year, if he dismiss the agent beiore its termiuatian- 
Fereira v. Sayres, 5 Watts ^ Sergeant's R.,p. 210. (1844.) 

Where a commission merdiant sells flour, consigned to him, con- 
trary to the instructions of his piincipal, he may be treated as a pur- 
chaser, and the value recovered, as for goods sold. The value at the 
time of sale is the rule of damages. But if the commission merchant, 
from time to time, sends a bill of sales, to which no objection is made 
by the principal, and he draws for the balance of the dccount rendered, 
it is a ratification, and the principal cannot recover for an alleged vio- 
lation of his instructions — Woodward v. Suydam 8f Blydetiburg, 11 Ohio 
R,,p. 363. (1843.) 

If an agent appropriate the money of his principal to the payment 
of ihe debt c^ a third person, without any authority for so doing, and 
these facts are known to the payee at the time of receiving the 
mbney, it may be recovered of the latter, by the principal in an action 
for money had and received. — Amidon v, Whee^, $ HilPs R,, p. 137. 
(1843.) 

A factor who sells the goods of his principal, consigned to him for 
that purpose, and takes the notes of the vendee, wliich he has discount- 
ed for his own accommodation, thereby becomes responsible for tlio 
amount of the sales in the event of ^he insolvency of the purchaser. 
Myers v. Entriken, 6 Watts ^ Sergeant's A, p. 44. (1844.) 

An agent authorized to sell an article is presumed to possess the 
power of warranting its quality and condition, unless the contrary ap- 
pear; and this, whether the agency be general or special. Semble^ 
that the principal will in such case be affected by \\\q fraudulent repre- 
sentations of the agent in making the sale — Nelson v. Cowing Sf Scy- 
Mour, 6 Iliirs R,, p. 336. (1845.) 

It \$ the duty of an agent to give his principal timely notice of 
every fact or circumstance which may make it necessary for him to 
take measures for his security ; and if he fail to do m, it is a derelic- 
tion of duty for which he is chargeable. — Devall v. BurLrii^e^ 4 Wafi^ 
4 Sergeant's R ,p. 305. (1S43.) 
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A factor is liable for a loss arising from his neglect to keep his 
principal informed of matters material to his interest. — Broumv, ArroU^ 
e Whits Sf Sergeant's R., p. 402, (1844.) 

An agent to free himself from personal liabilty , must make known 
bis character of agent, so as to give a remedy against his principal. 
Taintor v. Pendergasty 3 Hill's JK., p. 72. (1843.) Mauri v. liejerman^ 
13/. 12., 58. 

An agent' is liable to his principal for injuries that are caused by 
want of reasonable skill and ordinary diligence in the exercise of his 
agency, but not for injuries that are caused by his mistake in a doubt-* 
ful matter of law. — MecJumics* Bank v. Merchants' ' Bank^ 6 Metctdf's 
R.,p.VS. (1844) 

The acts of an agent or attorney done after the death of his princi- 
pal of which he was ignorant, are binding upon the parties, — Gassiday 
V. M'Kenzie, 4 IVatts ^ Sergeant's R., p 282. ( 1 843.) 

If an agent or attorney transcend the limits of his authority, and the 
person with whom he deals has notice of this, sufficient to put him 
upon inquiry, he cannot charge the principal.— <S^amer v. Tysen, i 
HiU'sR.,p. 279. (1843.) 

An agreement to place goods in the hands of an agent who at the 
time was insolvent, for the purpose of sale, upon the terms of his pay- 
ing to his principal the invoice price of the goods and retaining the 
overplus for himself, is not fraudulent ; nor does it vest in the agent 
mich an interest in the goods as is the subject of levy and sale.— -Me 
OuUough V. Porter,4Watts if Sergeant's R.,p. 177. (l843.) 

J PRINCIPAL AND SURETY. 

Three letters of credit are successively vtrritten by the defendants 
to the same person, the two last referring to the first, and requesting 
tliiat the amount of the credit and time of its continuance should be ex- 
tended : the first letter prescribes the credit to be used by drafts at 
sixty days after sight ; held, that this applied equally to the two last 
letters. — Brickheady. Brown, 5 Hill's R,, p. 634. (1844.) 

PROHIBITION. 

The power to issue writs of prohibition was conferred on the Sa- 
pteme Court merely as a means of enabling it to exercise its appellate 
jurisdiction. Like the writ of mandamus, a prohibition may be issued 
even where the party has other means of redress, if the slowness of 
ordinary legal proceedings be likely to produce such immediate injury 
ii£( ought to be prevented. — State v. Judge of Commercial Court of Nem 
Orleans, 4 Robinson's La, R.yp, iS (1645.) 
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PUBLICATION— BLASPHEMOUS. 

Thomas Paterson, shop-keeper and seller of books in West Regis* 
ter Street, Edinburgh, was charged with the wickedly and feloniously 
Publishing, Vending, or Circulating, ur causing to be Published, 
Vended or Circulated any profane, impious, or blasphemous book or 
printed work, or any book, or printed work, containing a denial of the 
truth and authority of the Holy Scriptures, or of the Christian Reli- 
gion ; deyised, contrived, and intended to asperse, vilify, ridicule, or 
bring into contempt the Holy Scriptures or the Christian Religion ; 
as^also the wickedly and feloniously exposing for sale, or causing to be 
exposed for sale, any such book or printed work ; or with one or other 
of the said crimes. — Regina v. Paterson, 1 Broun's Justiciary jR., p, 629. 
(1844.) 

The pannel pleaded Not Guilty. 

The Lord Justice-Clerk asked if he had counsel, or wished coun- 
sel to be assigned him : He said he did not wish counsel. He was 
then asked if he had any objection to the relevancy of the indictment. 
He said he had not, and the usual interlocutor of relevancy was pro- 
nounced. 

A jury having been empannelled, and a proof led in support of Cbe 
charges, cqntained in the indictment, 

The Lord Advocate, for the prosecution, addressed the jury, and 
claimed a verdict of guilty, as libelled. The court, by their interlocu- 
tor of relevancy, had decided that the matter set forth in the diflfer- 
ent charges wtis criminal, and, if proved, inferred punishment. It only 
remained, therefore, for the jury to say, in point of fact, ^r*^. Whether 
the pannel had on the occasions spoken to by the witness, sold the va- 
rious works libelled on; 2ndly, Whether these works were of the 
character described ; in reference ^to which point the works them- 
selves had been produced, so that the jury had the best means of 
judging ; and, lastly, Whether they had been sold by the pannel with 
the wicked and felonious intent of vilifying the Holy Scriptures and 
Christian religion, which implied that the publication was not for the 
purpose of such fair and reasonable discussion upon controversial top- 
ics as the law tolerated and allowed, but that it was intended to as- 
perse and ridicule the national faith, and bring it in-to contempt. 

Thomas Paterson, for himself, stated his defence to the jury. At 
the close of it, he proceeded to read extracts from various works, 
which went to justify, as he contended, the opinions entertained by him. 
The Lord Justice-Clerk said, that the court, influenced in some 
measure by the circumstance that he had no counsel to advise with, 
had allowed him every indulgence in staling bis defence, but they 
deemed it right to remind him, that the proper stage of the proceed- 
ings, at which matter in justification should have been brought for- 
ward, was before the interlocutor of relevancy had been pronounced. 
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The pannel continued his quotations for somis time longer, without 
interruption. He then proposed to read various passages from the 
Bible, for the purpose of proving, as he said, that it deserved the 
character which was given to it in the works libelled on. 

The court here interposed, and after consultation, 

The Lord Justice-Clerk delivered the opinion of the court— 
We understand that your object is to show that the Holy Scriptures 
(deserve the character which is attributed to them in the works libelled 
on. We are clearly of opinion that that is no defence against the in- 
dictment, and not such as we can allow. The law of the land has 
declared, that to publish certain works with intent to asperse, vilify, 
or ridicule the Holy Scriptures, is criminal If you could ^ow that 
Jhe passages charged in the indictment had no such meaning as is al- 
leged by the prosecutor, that would be a good line of argument ; but 
that which you propose can only have the effect of proving the case 
against you, by showing that you intended to do the very thing al- 
leged. Moreover, it could not be allowed, without impugning the 
judgment, which, without any objection from you, the court have pro 
nounced, finding the indictment relevant. 

The Bannel — I am charged with an oflence. relative to a certain 
book. How can Ijestablish my innocence to the jury, if I am not al- 
lowed to appeal to the book in question, to show that the character 
given of it is just. 

Lord Moncreiff* — No person who has attended to the course of this 
tnal can think that the pannel has been stopped unreasonably in his 
defence. He has been permitted to read a dissertation, which has oc- 
cupied our attention for several hours. But he now proposes to main- 
tain that the major proposition of the indictment is iiTelevant, after it 
has been expressly found to be relevant, without any objection having 
been stated to it. The major proposition of the indictment assumes, 
that the denial of the truth and authority of the Holy Scriptures, 
and vilifying or bringing them into contempt, is an offence against the 
law ; and the charge against the pannel is, that by publishing certain 
works, he has committed that offence. In exculpation, he does not 
say — I shall be able to make out, by quotations from the Bible, that 
the passages libelled on are not calculated or intended to deny the 
truth and authority of the Holy Scriptures, and to asperse, vilify, or 
bring them into contempt — that would be perfectly relevant. But his, 
defence goes to deny the very basis of the indictment, the object 
which he avows being to asperse, vilify, and ridicule the Holy Scrip- 
tures. 

The Pannel having again insisted on his right to quote from the 
Bible the passages to which he referred, 

The Lord Justice-Clerk said — No animadversions can have the 
slightest effect in making the court swerve from its duty. We teli 
you what the law is, that the publication of works, tending to vilify 
the Christian religion, is an offence in law ; and it is no answer to say, 
that in your opinion, the passages CDiuaiued in thes^ works are true. 
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mnd thst die Bible' deserves UiechftTBcter ascnbed t6 tt; If yod can 
Aow that the Lord-Advocate has mistaken the meaning of these 
passages-*- that they do not deny the troth of the Bible — that they do 
not vilify it— that is a point of which the jury vrill judge^ and I have 
been anxious to hear from you any remark having the least bearing 
on that point, in order that I might direct their attention to it. 

The Pannel.— *•! am afraid that I have been misunderstood. The 
indictment says, that I knowingly libelled the Holy Scriptures. Now 
1 wish to show the opinion which I entertained of the Holy Scnp- 
tiiros and how I arrived at it. I wish to show that I would not treat 
the Bible with contempt, nor issue any publication which would treat 
any person or thing with contempt undeservedly — 

Lord Moncreiff, — Undeservedly? Then you maintain that the 
Scriptures deserve to be treated with contempt ? 

The Lord Justice-Clerk. — You wish to prove that the Scriptures 
are not true, and worthy of contempt because they are not true. 

The Pannel. — I wish to prove that passages in the Bible ar& bad. ' 

The Lord Justice-Clerk. — You have now made your meaning 
quite intelligible, and have removed the slightest doubt which could re- 
main, whedier the court had rightly apprehende4 your meaning, and 
done their duty in stopping you. 

The Pannel. — In a similar trial in England, the accused was allovir- 
ed to follow the line of defence, which I have proposed. 

The Lord Justice Clerk. — This court is perfectly competent to 
regulate its own proceedure. By the law of Scotland, such a line of 
defence cannot be permitted. 

The pannel having concluded his defence, by quoting at large the 
opinions of different authors upon various controversial points. 

The Lord Justice-Clerk charged the jury. The indictment ac- 
curately describes the nature of the offence, which is the wickedly and 
feloniously publishing any book or printed work, containing a denial of 
the truth and authority of the' Holy Scriptures, or of the Chiistian re- 
1igi(m, and advised, contrived, and intended to asperse, vilify, ridicule, 
or bring into contempt the Holy Scriptures or the Christian religion. 
The prosecutor undertakes to prove that the books were published with 
and unlawful intention, wickedly and feloniously. The offence charged 
is not merely the publication of works containing a denial of the truth 
and authority of tlm Scriptures, or of the Christian religion. Whether 
that would have been a relevant charge by itself, I need not inquire, 
(but of course, do not intimate any doubt) since the prosecutor expressly 
charges the publication of works, both containing that denial, and devised, 
contrived, and intended to vilify and bring into contempt the Holy 
Scriptures, or the Christian rriigion. It is necessary for you to be sat- 
iafieu therefore not merely that the works in question deny tlie truth 
. imd authority of the Holy Scriptures and Christianity, but also that 
ihey are Revised, contrived and intended," as diarged in the indictment* 
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that xhe character of the books was not that of fair and serious specula- 
tion or argument upon these sacred topics, but such as indicated an 
obvious intention to bring them into ridicule aud contempt. The libel 
sets lorth that th/3 wicked and felonious publication of such works is a 
crime by the laws of this realm, which statement shows that you are 
not now engaged in any theological discussiuri, but simply in trying 
whecner a known and recognized offence against the law has been 
committed. As the court, indeed, have already determined, by their 
interlocutor of relevancy, the Holy Scriptures and Christian religion 
are a part of the statute law of the land : and whatever vilifies them, 
is therefore, an infringement of the law. There can be no controversy 
in a court of justice as to the merits or demerits of a law. Our duty is 
to interpret and explain the law as established, while it is yours to ap- 
ply ic. Now the law of Scotland, apart from all questions of Church 
EstEiolishment, or Church Government, has declared that the Holy 
Scriptures are of supreme authority. (His Lordship here quoted from 
the Scottish Statute J 690, C. I, Sec. 1, 4, and 10 ; C. 20, Sec. 4, and 
C. 13, Sec. 3.) It gives every man the right of regulating his faith or not 
by the standard of the Holy Scriptures, and gives full scope to private 
judgment, regarding the doctrines contained therein, but it expressly 
provides, that all blasphemies shall be suppressed, and that they who 
publish c^inions contrary to the known principles of Christianity, may 
be lavffully called to account, and proceeded against by the Civil Mag- 
istrate. This law does not impose upon individuals any obligation as 
to their belief. It leaves free and independent the right of private be- 
lief, but it carefully protects that which was established as part of the 
law, from being brought into contempt. Such being the law, the duty 
which you have to discharge is plain and easy. The questions to be 
determined are, whether the works which the pannel is charged with 
publishing, are of the character imputed to them — if they are, wheth- 
er they were published by him wickedly and feloniously, that is, with 
the intention of promoting the purpose for which they were composed, 
namely, of vilifying the Holy Scriptures and Christian religion. In 
considering the different charges, you will take if you wish it, the en- 
tire works with you, and see whether a reference to the context can 
have the effect of satisfying you that tne passages libelled on do not 
fairly exhibit the character of the works. It is peculiarly the duty of a 
jury to determine as to the character t)f the works. I should fail, how- 
ever, in the discharge of my duty, if I did not state that, in my opinion^ 
the passages libelled on, are of the character set forth, that they not only 
contain a denial of the truth and authority of the Holy Scriptures and 
Christian religion, but are also, devised, contrived, and intended to vil- 
ify these most sacred subjects, and so fall within the meaning of the 
indictment. 

The jury, by a largo majority, found the charges proven. 

The court delayed pronouncing sentence till the following day. 

The diet having been again called, the Lord Justice-Clerk intima* 
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ted the sentence of the coart, and Bald — The court has now to pro- 
nounce sentence in one of the most painful cases that can ever come 
before a court of justice. The pannel has been convicted of wickedly 
and feloniously publishing, vending, circulating, and .exposing for saie 
profane, impious, and blasphemous publications, containing a denial 
of the truth and authority of the Holy Scriptures or the Christian re- 
ligion, and devised, contrived, and intended to vilify, asperse, ridicule, 
or bring into contempt the Holy Scriptures or the Christian religion ; 
and he has been convicted of this charge by the proof of eleven differ- 
ent acts, all of which were clearly oBtablished to the satisfaction of the 
jury. The charge is not that this individual entertained opinions 
which the law considers profane and impious : and we have not here 
to do with the case of the publication of works which in the opinion of 
any man could be considered as publications fitted to promote fair discus 
sion ; or written, or composed, oi published by persons who address them- 
selves to the discussion of truth alone, and who are anxious to promote 
in that way, the welfare and happiness of their fellow creatures. But 
these works have been proved to be, and they probably are to the con- 
' viction of every man who peruses them, intended, devised, and con- 
trived, to asperse, and vilify, the Christiafi religion. They are written 
in a lone — they make a choice of images and epithets — they exhibit 
misrepresentations— for the purpose of ridicule ; in short their charac- 
ter in every respect shows the object for which they were intended. 
The court has to deal with a case, too, in which after the commission 
of several acts by this individual, who states that he came to Edinburgh* 
and opened a shop there for the purpose of selling such works, after 
he had been apprehended by the public authorities, and brought before 
the sheriff for examination, on a charge of having sold such works, and 
the supply which he then held of these works seized ; — as soon as 
ne was liberated on bail, the same party obtained another supply 
of these books and sold them to other individuals openly and avowed- 
ly ; and the evidence which was adduced, leaves no doubt that his de- 
liberate intention and object was to sell them, knowing their contents ; 
because when a most respectable gentleman who had gone for the 
purpose of purchase, attracted by the placards in the shop and in the 
street, remonstrated against their publication even in the act of pur- . 
chase, and reminded the pannel that he was liable to punishment, and 
severe punishment too, for selling these publications ; the answer the 
pannel made was that he did not care for prosecution, as it would only 
attract greater notice to these works, and that there would be three 
Bhops for one if the prosecution were gone into. 

This individual therefore, did not desist ; but on the contrary, he 
repeated his offence in the most aggravated way^; and one of the 
publications in particular, is an adveitisement from himself to the 
inhabitants of Edinburgh, taking to himself, most truly, I believe, the 
designation of the only atheistical publisher in Edinburgh, and pro- 
ceeding in this advertisement of himself and of his works, to recom- 
BQend them in a style and strain which the jury most justly held to ^ 
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profane and blasphemous. In awarding the punishment which this 
offence deserves, the court have not allowed themselves to be influ- 
enced by the character of the address which was made to the jury- 
by the pannel at the bar, farther or to any other extent than this— 
that the intention imputed in the indictment was not only not dis- 
claimed, but was distinctly admitted and avowed by him. But the 
court will not allow thenlselves to be farther influenced by it. They 
allowed that defence to be stated to the full extent which was com- 
petent in a court of law ; and mth regard to this, there is a satisfac- 
tion in the mind of the court that while it was the avowed intention 
of the pannel in carrying on his trade to emancipate mankind from 
the bigotry and ignorance, and delusion in which all men previous to 
himself from the creation of the world had been held — it is a satis- 
faction to the court iadeed, to find, that in this defence, whether 
written by the pannel or not, they could not discover the least trace 
of talent such as could lead one to fear that any injury could result 
from its being read. Considering, however, the character of his de- 
fence, the court seriously announce to the pannel, thc^t if, after the com- 
pletion of his punishment, he shall again attempt to follow this trade, 
either in Scotland or in any other part of Great Britain, and shall 
again be brought before a court of justice, there is no extent of pun- 
ishment, by imprisonment and fine, which it will not be the duty of 
the court in such a case to award. This is the first case indeed, of this 
description, which, for a long period of years, has been brought before 
the court ; and we have no reason to believe that much, if any impres- 
aion, has yet been made by the eflbrts of these individuals : and we 
are willing to regard it in the light of an attempt — detected and de- 
feated in due time — as to which, we may try the effect of the punish- 
ment which I am now about to announce ; without at present going 
farther, notwithstanding the aggravation of many of the circum- 
stances. I think it also my duty to add, as a part of the address was 
directed against the policy and expediency of this prosecution — that 
I think that it was a most proper and fit prosecution. I have no doubt 
of the effect that will result from this prosecution ; because, though in 
his advertisement and address, this individual declares that he address- 
es himself chiefly to the working classes of Scotland, yet, I am sure 
that he deceives himself if he imagines that that is a class which 
would easily part with their belief in those truths which are perhaps 
more valuable to them in this life than to any other class in the com- 
munity. 

There may indeed, be a class of persons like the prisoner at the 
bar, in situations above that of the working classes, young men whose 
education is imperfect, and their reading misdirected, and it is to save 
them from the mischief of these opinions that it is necessary the law 
should take its course. I shall only add, that her Majesty's advocate 
would be a bolder man than I am, if he' had taken on himself the 
awful responsibility of not bringing such a case as the present before 
the* public justice of the country. 
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His Lordship then pronounced sentence upon the panndl. 

In respect of the above verdict of assize, the said Thomas Pater- 
BOO was sentenced to be imprisoned in the prison of Edinburgh for 
the space of fifteen calendar months. 

PURCHASER. 

A purchaser discharged by reason of bad title, is entitled to the 
costs of counsel's opinion on the title, and of the preparation of the 
case for counsel. — Barton v. Lord Doiones. 1 Flanagan S^ Kelly's R., p. 
083. (1843.) 

RAILWAY SHARES. 

The court will decree a specific performance of an agreement for 
^be sale of a certain number of shares in a railway company. A parol 
Agreement for the sale of such shares, is binding, for they are neither 
an interest in or concerning lands, within the 4th section of the statute 
of Frauds, nor goods, wares or merchandizes within the 17th section. 
Thencuft v. Albrecht, 12 Simons' Rep., 189. (1844.) 



RAILWAY. 

Railway acts are to be construed strictly against the parties obtain- 
in favor of the public. — Pari ^ 
ScoU's N. R.,p. 835. (1845.) 

RAPE. 



tng them, but liberally in favor of the public. — Parker v. TAe Great 
Western Railway Co., 1 Sc - — ~ • 



On a trial for rape, the prosecutrix having on cross-examination 
denied that she had had connection with other men than the prisoner, 
those men may be called to contradict her. — Regina v. Robinson, 
2 Moody 4- Robinson's Rep. 512. (1844.) 

Held that the principal witness in a charge of rape, or assault with 
intent to ravish, was not bound to answer the question, whether on 
particular previous occasions she had had criminal intercourse vnth 
other men, and that it was incompetent for the pannel to prove by 
evidence of witnesses such criminal intercourse, although notice had 
been given in special defences that the proof was proposed; Proof 
of the general rejmtation of the vritness, in respect to chastity, allowed. 
Regina v. Allan, 1 Broun*s Justiciary R,, p. 500. (1844.) 

On a trial for rape, or attempt to commit a rape, the female as- 
saulted may be confirmed by proof that she recently after the alleged 
outrage made a complaint, but the particulars of what she said cannot 
be asked in chief of the confirming witness, but may in cross-exami- 
nation. — Regina v. Walker, 2 Moody ^ Rohinson*s JR., p. 212. (1844.) 
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lUH incopipetent to prove by. the mother of the injured party in 
a charge of ra^e, that her daughter, since deceased, and from whom 
«. dying declaration had been taken, which was founded on, had been 
convicted of theft. Proof, tending to show in terms of a special de- 
fence, which had been lodged, that the girl on whom a rape was said 
to have been committed, had shortly before had voluntary connection 
with the pannel, held admissible. — Regina v. Blair, 2 BtoutCs Justiciary 
R., p. 167. (1844.) 

Walter Blair was charged with rape ; as also murder ; as also as- 
sault, especially when committed with intent to ravish, and to the se 
rious injury of the person and danger of life. 

Special defences were lodged for the pannel, setting forth, that the' 
death of the deceased was to be ascribed to disease and other causes 
unconnected with violence ; that she was a girl of the most profligate 
habits, having been previously convicted of theft ; that she was more- 
over, a common prostitute, and if her own statement was to be be- 
lieved, shortly* before the occasion of the aUegedvrape, she had volun- 
tanly surrendered her person to the pannel for money ; that her 
whole story, however, as affecting his character, was grossly false. 

The pannel having pleaded Not Guilty, a proof was led. 

The chief evidence for the prosecution, in addition to that of the 
medical witnesses, consisted of the statements made by the deceaaeil 
immediately alter the occasion libelled, and the dying declaration suV 
sequently emitted by her, in the presence of a magistrate. In cross- 
examination^ Mrs. Mc Nab, the mother of the deceased, one of the 
crown witnesses, was asked, whether her daughter had ever been 
convicted of theft, and it was proposed to show her a conviction 
against her daughter, which had been lodged as a production for the 
pannel. 

Mw^, for the prosecution, having objected to the proposed proof as 
incompetent. 

The court sustained the objection, on the ground that the deceased 
herself, if alive, could not- have been compelled to give evidence 
which tended to degrade her character, and that if she, availing her- 
self of this option, which the law allowed, had refused to answer^ 
it would have been incompetent to prove the imputation against her 
by other witnesses^ 

In the courae of the exculpatory evidence, one of the witnesses 
was interrogated for the pannel, whether the deceased Rosannah- 
Mc Nab, ia a conversation with the witness, had stated, thiat shortlj 
before the alleged rape, she had voluntarily surrendered her person 
to the paunel for money ; whereupon, 

Jlftfrc, for the prosecqtkm, objected that this evidence was incoip- 
potent, seeing that it went to establish a particular act of connection 
w'.th the pannel, which was as inadmissible upon legal principle, as 
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proof of particular acts of connection with other men, already held to 
be incompetent. — Rtgina v. Allans 1 Broun* s Justiciary FL^f. 500. 

The Lord Justice-Clerk. — Looking to the terms of the ^special de- 
fences, which have been here lodged, I have no doubt that the proof 
objected to is competent. 

The alleged connection was with the pannel himself, which makes 
this case entirely different from that referred to. 

Lord Wood^ on the ground that the alleged connection proposed 
to be proved was with the pannel himself, concurred in repelling the 
objection. 

The proof was accordingly admitted. 
« The jury found the pannel Not Guilty of the charge of murder; 
find, by a plurality, the charge of rape not proven ; and they unani- 
•nously find, on the third charge, that the panuel is guilty of assault, 
to the serious injury of the person, and danger of life. 

RECEIPT— EVIDENCE. 

A receipt acknowledging the payment of money, is open to explan- 
ation by parol proof, showing that th^ money, either by mistake, mis 
representation, or from some other cause, was not in fact paid. 

Where a receipt on the back of a note is so unintelligible that it is 
doubtful whether it acknowledged the payment of one hundred or 
one thousand dollars, it is void for uncertainty, and parol proof is ad- 
missible to show the sum actually paid. — Saunders v. Hendrix^ 5 Ala- 
hama R.y p. 224. (1844.) 

RECEIVING STOLEN GOODS. 

W. a police justice of the city of New York, having learned that a 
large amount of funds had been stolen from a bank in Maryland, invi- 
ted an interview with the agents of the latter, expressing his belief 
that the property could be recovered. An interview accordingly took 
place, in which W. proposed to procure the restoration of the property 
upon the condition that the bank would pay therefor at the' rate of 
ten per cent, on the amount, saying his employer would not take less. 
After several days spent in negotiating, during which, W. professed to 
be acting'with entire knowledge, as to the views and wishes of tlie 
thief, it was finally agreed that the property should be restored for a 
less sum than the one first demanded, and a place was fixed for carry- 
ing the agreement into effect. W brought the property to the appoint- 
ed place, and delivered it to the agents of the bank, who thereupon 
' paid him the stipulated reward. Held, that though W. received the 
property under color of an agency from the bank, the jury were au* 
thorized to find that he had procCbed the agency under a previous ar« 
ragement with the thief, intending to make a profit to himself out of 
the cnme, but concealing such intent trom the bank; and if so he was 
punishable ais a receiver of stolen goods.^ — The People v. Wiley ^ 3 Hiirs 
K.,y. 194. (1843.) 
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RECOGNIZANCE. 



If a sheriff takes a Tecogtiizance and fails in his attestation to show 
the county of which he is sheriff, the recognizance is void. — The State ▼• 
Austin, 4 Humphreys* R, p. 213. (1844.) 

RECOUPMENT. 

Work was commenced under a special contract, which the plaintiff 
failed to perfoim at the apj^inted time, the defendant notwithstanding, 
consented to let the plaintiff proceed and complete the contract : held, 
that although the plaintiff in consequence of this change in the con- 
tract could recover on a quantum meruit, it was not a waiver of the de- 
fendant s right to damages, for the failure to perform at the appointed 
time, and the defendant was therefore entitled to recoupe such damages. 
BuOer v. Rase, 5 HiWs R^ p. 76. (1844.) 

REFERENCE. 

An affidavit for a reference must he made hy the plaintiff and not 
by the attorney, unless a sufficient excuse be given. — Wood v. Ckownen^ 
*iHiirsRp,5AS, (1844.) 

Referees may admit evidence which would net be admissible in a 
court of law, if they think proper to decide upon what they deem equit* 
able principles, instead of being governed by strict rules of law. — Ches^ 
ley V. Chesley, 10 New Hampshire R p. 327. (1843.) 

RELEASE. 

A witness who has an interest in the event of the suit, may be ren- 
dered competent by release from the person to whom he may be liable, 
and a delivery by the releasor to the releasee, personally, is not neces- 
•ary^-it may be filed in court. — Broum v. Brown, 5 Alabama R, p, 508. 
i(1844.) 

REPLEVIN. 

On the death of a plaintiff in replevin, the suit abates, and cannot 
be revived by scire Jacias. The defendant has no remedy in such 
rase upon the replevin bond. — Burkle Sf Gebhard, exWs, &c. v. huct, 6 
HilVs R,, p, 558. (1845.) 

Replevin in the cepit will only lie, where an action of trespass 
might have been maintained. — Barrett v. Warren, 3 Hill's JR., p, 348 
(-8^3,) 
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RETURN DAY. 



, Tbe first day of the term is the return day isf.iAxefiutvmA — Brawn 
ing V. Jones, 4 Humphrey' R., p, 69. (1844.) 

RIVER AND RIPARIAN RIGHTS. 

The proprietor of land, through which a stream runs, may ohstruct 
tlie natural channel, and divert it into any portion of his land, if the 
water be returned into the former channel before it passes upon the 
land of another. 

The owner of the land below, can maintain no action for any such 
obstruction or diversion until he is injured thereby, and, until that 
time, no prescription runs in favor of the continuance of such obstruc- 
tion. 

But if, in such ca»e, the new channel be obstructed so as wholly to 
divert the water from the land below, the proprietor below may main- 
tain an action for such obstruction of the new channel, and that against 
the grantee of the owner of the land, at the time of the original diver- 
8io&,.aiid without any request to remove the original obstruction. 

It woulU seem that one who cuts a canal through his own land, and 
erects mills, and diverts a portion of a stream from its accustomed 
channel upon the land, of another, and is suffered to do this by tbe pro* * 
plietcHT .b!ek>w for fifteen years, thereby acquires the right to doit. — Nor- 
ton V. ValeiUine, 14 Vf.rmont R, p, 239. (1843.) 

This was an action on the case for diverting and turning awekj tho' 
water of a certain stream, or watercourse, in Bennington, on which th» 
plaintiff had a factory for the manufacturing of stone war© and fire- 
brick, by means of which the plaintiflTwas deprived of sufficient water 
to work his factory. 
Plea, not guilty. 
- In the county court, the cause was referred, and the referees, hav- 
ing heard the testimony introduced by the parties, afterwards reported 
as follows : — "^ 

•* On the trial of this cause before the referees, it appeared that the 
plaintiff owned a factory for the manufacturii]^ of stone ware and fire 
brick, in East Bennington, upon a small stream of water, and that the 
defendant owned a woolen factory, situated on the same stream above 
die plaintiff's factory; that the land of the defendant adjoined that of 
the plftiniiff; that the water is conveyed to the defendant's factory 
from a dam across the stream, a few rods above his factory, through a 
flume and race-way, passes under the factory building iind then throogb 
a sasfow jw-tificial channel into the natural channel, in which it mas 
uponthe tend of the plaintiff to his factory ; that the factory of the de- 
fendant was first built, and was erected in 18'i3 ; that, prevkms to the 
year 1814, the stream divided a short distanpe below the present daiQ», 
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ftocl a portion of the water passed off in what is now the north channel, 
but the largest portion of the water ran in the natural <$hanne1, now 
called the south channel, and entered the land of the plaintiff where it 
now does; that, about the year 1814, in a high freshet, the south 
branch bioke through the barrier between that and the north branch, 
a short distance below the place where the stream had previously di- 
vided, and, after that, until the year 1823, the largest portion oi* the 
water ran in the north branch ; and when the water was very low the 
whole of the water, by means of temporary obstruetions placed in 
either channel, was occasional!y turned into the other for the purpose 
of irrigating the meadow, &c. ; chat in 1823, the factory, now owned 
by the defendant, was built by the Messrs. Saffords ; that previously to 
the erection thereof, they (Saffords) filled up the south channel of the 
stream, from the place where the stream divided, to a point several 
rods below, and constructed the present dam, flume, and race-way, for 
the purpose of conducting the water to the factory, b6 that the water 
was n^ade to run in this flume and race-way South of the south channel' 
on to the wheel in the defendant's factory, and then passed off under 
the building, and entered the natural or south channel and passed 
therein on to the plaintiff's land, and thence to the plaintiff's factory, 
and has so continued to run ever since, except when prevented from 
so running by the defendant ; that, after the month of June, 1825; the 
"defendant had occasionally stopped the water at the flume and turned 
the whole of it off from the plaintiff *« land fm- a short* time, when the 
defendant did not want to use it ; that it did not appear that the water 
was turned off so as'to injure the plaintiff until 4835, after the plaintiff 
had erected his works, when the defetidant claimed the right to stop 
the water at the flume and prevent its running on the plaintiff's land 
when he pleased, and refused to I'^t it run on the plaintiff's land, by 
means of which the plaintiff's works were shipped, and he sustained 
damages. 

The defendant contended that, inasmuch as be tamed the water 
into its natural channel by stopping the water at the flume, and as the 
natural channel was filled up for several rods, and the artificial one 
made before he purchased the factory, and without his agency, he was 
not responsible, even though the plaintiff had sustained damages in 
consequence of the stopping of the water. 

But the referees, intending to decide according to law, decided that 
the plaintiff had a right to have the water run on to his land from the 
land of the defendant, in its natural channel, and that the defendant 
had no right wantonly to stop the water from running to the works 
of the plaintiff in the channel in which it run^previous to 1814, and 
since 1823, and that the alteration of the course of the water on the 
land of the defendant, by filling up the old channel and making the 
new one, made no difference with the rights of the plaintiff, or the li- 
ability of the defontlant, whether that alteration was made by the de- 
fendant, or those of whom he purchased. It appeared that the de- 
fendant purchased the factory on the 28th of Otircber, 1884* 
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It also appeared that the land upon the bank of the river vhere 
the Bouth channel was filled up, was owned by John Norton, until 
the year 1829, when it was purchased by the defendant ; but it had 
been occupied by the defendant from the time w^pn he purchased the 
factory, as is before stated, and had also been occupied by those of 
whom he purchased from the time they commenced building, in 1813.** 

The county court accepted the report of the referees, and rendered 
a judgment thereon for the plaintiff, and the defendant excepted to the 
decision. 

P. Lham 4r W, S. Southworth, for defendant. 

From the facts found by the referees, it appears that the defend- 
ant came into possession of his factory in 1824, and found the stream 
running in the north channel, and the water conducted from the stream 
by means of a dam, flume, and artificial ditch, to his factory, and that 
from June, 1825, to the commencement oPthe suit, he has exercised 
the privilege of turning the water into the stream whenever he deemed 
it necessary. 

Although it is found that the south channel was the ancient bed of 
the stream, yet, it is also found that, in 1814, the stieam broke through 
its bank, and afler that period ran in the north channel, where a pan 
of the stream had always run ; and that for twenty-five years before 
the commencement of this suit, all parties had acquiesced in that 
course of the water. 

This alteration of the course of the stream, by natural causes, with 
the acquiescence of all concerned for that period of time, has rendered 
the north channel the natural bed of the river ; and it is the plaint'fiTs 
fault if he has erected his woiks away from its natural channel. 
3 Stark. Ev., 1671 ; 2 Qmn. 584. 

The exercise of the privilege for that length of time will give one 
the right to flow back water upon the land of another. — 7 Cow., 286 ; 
9 CoiD,, 279. So one may acquire the right in the same time to dimin- 
ish the qpantity of water which descends to those below— 1 Bam. SfAJd.^ 
253 ; 2 Aik., :d66 ; 1 Sim. ^ Siu., 190, 203. 

In 1823, the south branch was filled up by Safibrd. From that pe- 
riod, to the comniencement of this suit, being sixteen years, and frons 
thence to the preBent time, the whole stream has been turned into the 
north channel. Now fifteen yeafa nu only giiree tbe right, but roakee 
it the duty of all to cause- the stream thua to flow, and tliose who may 
hereafter build on the nortli channel can object to any inrerruptiou 
of that course of the lyater. Fifteen years has also given to the de- 
fendant the right of drawing tbe water from the stream through hi» 
ditch to his factory, and this right is co-extensive with its use^ 
13 JlfaM.. 507, 514 ; PJUlUptr Ec, fCowm'^ Ei,J 3&>. 

The act complained of in this ctfSe, is one fur which no action can 
be maintained. For the effect of shutting down the gate at the head 
ef the ditch was to imm the vsater into the natural ckannt^ ; and the*' de- 
fendant Aoi dau no act io prevent the stream from rum ing down the 



ft 

BITER AND RIPARUN RiaHTS. 209 

Roatl) ebannel, if it of right should run there. The obstructions were 
placad there by others, and before he purchased or came intn posses- 
sion of the premises, and no liability can be imposed on the defendant, 
at l#»a8t until after he has been requested to remove them. The prin- 
cip)'^ in relation to nuisances applies. He who erects a nuisance is 
liable for all damages sustained ; but if he sells, the purchaser is not 
liable until after a request to remove it. — 1 Chit. PL, 71 ; 2 Chit, PI, 
587^ note y. ; Cro, Jac, 555 ; 5 Co, Rep., IOC ; fAb, 176 -J Angell on 
Woier-eouraes, 100. 

Although the defendant may have the right to draw water from 
the stream to operate his machinery ; yet, he has the right to abandon 
it. And one, by building below him, and taking the water from his 
raceway, cannot impose upon him the obligation in perpetuity of 
keeping the dam in repair, when not wanted for his own use. — Gah 
if Wkately on Easements, 126, 130, 290, 291. 

J S. Robinson Sf A. P. Lyman, for plaintiff. 

] The question arising upon this report is, whether, upon the 
facts found by the referees, they erred in point of law, in deciding that 
the plaintiff was entitled to recover. It appears from the report that 
the plaintiff and defendant were adjoining proprietors of land through 
which a stream of water runs. What are the rights of these riparian 
proprietors ? By the decision of this court, in the case of Dams v. 
Fuller, 12 Vermont R., 178, the defendant would be liable for the di- 
version of the water from the plaintiff's factory, if an actual damage 
ensues to any material' amount, unless the defendant had acquired, by 
l|rrant or prior, uninterrupted enjoyment for the period of fifteen years, 
the right to use the water as claimed or asserted by him. The refer- 
ees did not find either a grant or prior occupancy for the requisite pe- • 
nod of time. The case then, of Davis v. Fuller, is decisive of the 
rights of the»e riparian proprietors, unless the additional facts reported 
by the referees should except this case from its operation. 

2. It is contended that the additional facts reported do not vary 
the legal rights of the parties. The referees find that the natursd 
channel of the stream, previous to its being filled up, conveyed the 
wafer upon the land of the plaintiff where it now does by the dam» 
flume and raceway built by the defendant, or those ander whom ha 
claims. 

Consequently, the plaintifTs right to have the water flow down in 
its ancient and natural channel, when it enters his land, is not afiected 
by the alteration of the channel upon defendant's land. The law 
gives to the proprietor above, the right to use the water either in the 
natural channel, or an artificial one, but he must return it to its ordi* 
nary channel A^hen it leaves hi^ estate. — 3 Kent's Com,, 429. 

3. The defendant contends that he is not liable, since the south 
channel upon his land, from the place where the stream divided, to a 
point below, was filled up by his grantor, and when he shuts the gate 
at his flume, the water |«asses down the north channel. But the lia* 
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bility of the defendant is the same, whether the injury is occasioned 
by his own acts or those of his grantor. 

It is immaterial in what manner the plaintiff* is deprived of the water^ 
whether by filling up the natural channel by defendant's grantor, or shut- 
ting the gate at bis flume ; if the forzper, he is Hable for the continuance 
of the obstruction in the natural channel. — Gale if Wkaiely^s Law of 
Eos., 188 ; N, .B„ 1-24 ; 10 Mass,, 72 ; Angell on Watercourses, 184, 83. 

The opinion of the court was delivered by, 

Redpield, J, — The only questions of law which can be raised, 
either in this court, or the county court, in a case like the present^ are 
those which are expressly decided by the referees, and which may be 
supposed to have affected the final determination of the case by tbem. 

There lias been considerable said, at the bar, upon the question, 
how far the grantee of laud, upon which the grantor had placed ob- 
structions in a running stream of water, is Hable for the injurious 
consequences to others, owning land on the same stream. It seems to 
be admitted, on all hands, tliat such grantee may be made liable for 
the continuance of such obstructions, after reasonable notice to re- 
move them ; but the question made here, is whether he is liable With- 
out such notice. The case of Pcnruddock, 6 Coke, 101; gt:)es upon 
the ground that in no case is the grantee liable for such continuance 
until after notice and request to remove. That case makes no dis- 
tinction whether the obstructions are for constant use, like a dam, and 
where each new act of use would seem to be equivalent to a positive 
erection of the original obstruction, and thus to preclude the necessity 
of a special request, and obstructions which are casual, or fvom ne- 
glect, and in no sense connected with the positive use of the land, 
like throwing <lirt or rubbish in a stream of water, to get rid of it; as 
is sometimes done. There would seem to be more justice in requiring 
a special inquest in the latter than in the former cafce. But iti a late 
case in Connecticut, Jofmson v. Lewis, 13 Conn., 306 ; the doctrine of 
the case cited from 5 Coke, is applied to the case of a mill-dam, which 
is as strong a case as could well be put. The distinction between ob- 
structions for use and those of a different character, is rejected, and 
Penruddock's case sustained t«> the full extent. From some of the 
elementary books upon pleading, I apprehend, that in declaring 
against an assignee or grantee in such cases, it has been usual to 
allege a special request. — 1 ChiL P/., 74 ; 2 C/tiL P/., 333 ; n. fc;J 
Tomdn \\ FMr, 1 Mod. R., 27. If it were necessary to decide tliis 
case upon this point, I am not at present prepared to go the length 
of the old cases; nor that in Connecticut ; still less am I prepared to 
say tliey.are not well founded. We think no such question was, or 
from the facts in the case, could have been raised. The obstructions 
placed in the north channel, by Safibrd, in 1823, produced no injuti- 
nus effects upon plaintiff until 1835, when defendant caused the water 
to be shut off at his flume, and thus turned all tho water off from plain 
tifl's laud and rendered his factory useless. 
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It IS a well settled principle^ that a iei-vient proprietor of land can- 
not complain of any use which the dominant proprietor may make of 
the water in a stream, so long as he is not sensibly affected by that use. 
l*he dominant proprietor |nay divertthe water from its usual channel, 
hut if it is returned to the same channel before it reaches the laud of the 
next proprietor below, no one can complain. But if the water is di- 
verted into a new channel, and then the new channel obstructed, so as 
t6' carry off the wat;er v;holly in another direction, from that time a 
right of action accrues to ihe servient proprietors affected by it. And 
no prescription begins to run until a light of action accrues, and no 
right of action accrues until injury is inflicted. Hence it is obvious 
that no right of action would accrue to plaintiff, until the water waa 
shut off by defendant, at his flume. If this were not so, the plaintiff's 
cause of action could have been barred before it accinied. The de- 
fendant might open and shut his gate when he pleased, because it waa 
a mere private sluice or canal. He might continue the obstructions in 
the old channel, because they have been suffered to remain there more 
than fifteen years. The absurdity of such a proposition is apparent. 

We do not consider it necessary to discuss the question, how far a 
proprietor of land below defendant's mill, and who had received the waste 
water upon his land at a new point (and not in the old channel,) and who, 
in faith of its continuance, erected mills, or machinery, and this had con- 
tinued for fifteen years, could insist upon the continuance of the flow 
oi'the stream in its new channel. It is a case wholly di'ssimilar to the 
present one And it is a case not without difficulty. The case of Arfc- 
wright.v. Gell, Gale & Whately on Easements, 12(J, 130, is one, I 
think, which does not precisely involve this question. That case seems 
to have been decided upon ihe very ground that the flow of water, 
being from the use of mines, was, in its very nature, temporary, and 
iDUftt have been so understood by both parties. The discharge of an 
eave-spout, or the drainage of lands, or mines, or any other temporary 
flow of water, and where positive and artificial means were necessary 
to keep up the stream, if continued for more than fifteen years, might 
give the right to the dominant owner to flow the water upon the land 
qf the servient owner. For the acquiescence in what would be a nuis- 
ance, unless done by permission, for the term of fifteen years, will in 
law, raise a presumption of a grant. But when this is for the benefit 
of the person doing it, and he has to make usp of positive means to 
continue it, no presumption whatever arises that he has contracted to 
continue it. In the cases supposed, every reasonable man would ex* 
peot the owner to remove his eave-spout, o/ his house even, to dis- 
<Sontintte the drainage of his land, or o&his mines, at will. 

Judgment affirmed. 

The bed of a river does not pass as incident or appurtenant to a 
grant. A river, in which the tide does not ebb and flow, has no shores, 
jm the technical sense of the term ; when applied to such river it 
ttieans those portions of the banks which touch the margin or edges of 
the stream at low water. — Childy, Starr, 4 Hiirs R ,p. 369. (1844.) 
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ROADS. 

Where a road has been used for nearly twenty-five years, the court 
will presume it to have been laid out according to law, and that the 
record of it has been lost by time and aixident. — Ingersoll t. Herider^ 
12 Ohio R.,p, 527. (1844.) 

The public right to a highway may be lost by Don-user«— Fas ▼ 
Bart, 1 1 Ohio R., p. 414. (1843. ) 

SALARY. 

Where an incorporated insurance company passed a vote fixing 
the salary of its president at a certain sum per annum, and another 
president was subsequently elected, who claimed the salary fixed by 
that vote, it was held, that his claim did not stand on the footing of a 
written agreement. — Commonwealth Ins. Co,s. Crane, 6 Metcolpa R,, p, 
64. (1844.) 

SALE. 

The principle of law is, that every man selling an article, is boundp 
though nothing is said of the quality, to supply a good article without 
defect, unless there are circumstances to show that an inferior article 
was agreed on. That is the implied warranty in law, and therefore 
the price agreed on is important, as showing the understandiug of the 
paities. For when any one sends an order for goods, without a word 
as to their quality, he is entitled to such an article, as the price entitles 
him to expect, of good, sound, fair quality. — WheaUer v. Methuen, 5 
Session Cases, p. 402. (1843.) 

It is not sufficient, to avoid a contract of sale, that the price agreed 
to be paid appears to be excessive. Gross inadequacy of value may be 
a strong circumstance to show fraud, but if there is no fraud or imposi- 
tion, the parties have the right to fix the measure of value, and are 
bound by it. — Bedel v. Loamis, 11 New Hampshire R.,p. 9. (1844.) 

SALE— GOODS OBTAINED BY FRAUD. 

Though goods, which a purchaser obtains by fraudulent representa- 
tions may be reclaimed from hihi by the seller, if he seasonably rescind 
the sale, yet if the purchaser sells them for a valuable consideration, to 
a third person, who has no notice of the fraud, or consigns them to such 
person for sale, and he advances money thereon, before the first seller 
interposes, such second purchaser or consignee will hold the goods 
agtiinst the first seller. — Hojman v. NMe, 6 Meicalfs R., p. 68. (1844.> 
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SALE UNDER COURT. 

Where property is sold under a decree, and there 10 jurifidicdon to 
eell, mere irregularities and errors in the proceedings will not invalidato 
the sale, or prevent a good title from being made under the decree. 
Calvert v. Godfrey, 6 Beavan's R., p. 97. (1845.) 

In cases of sale under the decree of the court, the transfer of the 
ship's register is not essential to the validity of the purchaser's title. 
The title conferred by the court, inducing the sale, is a sufficient title 
against the whole world, — The Tremont^ 1 Robinson* a AdnwrdUy R,^ p. 
163. (1844.) 

SCHOOL DISTRICT— EXECUTION AGAINST. 

/ 

An execution against the inhabitants of a school district may be 
levied on the property of an individual member of the district, and 
may be so levied in the first instance, even if there be corporate pio- 
party of the district, which can be taken and applied towards satis- 
faction of such execution. — GaskiU v. Dudley, 6 Metcalf's R,, p, 546. 
(1844.) 

SCIRE FACIAS. 

A scire facias answers the purpose both of a writ and a declaration; 
and where a legal title to have execution of the original judgment is 
not set out in it, judgment may be arrested as for want of a cause of 
action. 

A writ of scire facias to revive a judgment, can only be maintained 
in.thename of the original plaintiff, or, after his death, in the name of 
his personal representative. — Mc Kinney v. Mehaffey, 7 Watts 4* Scr- 
geant*s R.,p. 27G. (1845.) , 

SEAL. 

The seal of a religious corporation impressed upon the paper, with- 
out the use of wax or other tenacious substance, held to be a nullity- 
otherwise as to seals of public officers and courts.— 'TAe Far. Sf Manuf 
Bank v. Haight, 3 Hill's R., p. 493. (1843.) 

SECURITY ON ATTACHMENT BOND. 

In a question as to the sufficiency of the surety on an attachment 
bond, his actual means, and not the amount for which, from the nature 
of the case, he may be ultimately liable, must be looked tcr. — C. C, 
3011,3012,3033. 
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The fact of being a creditor of a party to a suit^ does oot disqualify 
a witness from testifying on bis behalf. 

Secondaiy evidence will only be admitted, where the absence ol 
better has been sufficiently accounted for. 

Defendants having obtained an order of seizure and sale on a judg^ 
ment rendered in another state, plaintiff became the purchaser of his 
own property at a twelve months' credit, for the price of which, lie 
•gave a bond in conformity to the law. Previous to its becoming due, 
he obtained an injunction to prevent defendants from issuing any exe- 
cution on it, and procured the appointment of a curator ad Iioc to 
represent the defendants, who reside in another state. A commisdion 
to take testimony having been taken out by plaintiff, he caused the 
interrogatories to be served on the curator ad hoc. On an objection 
to the admission of the depositions : Held, that defendants having 
an attorney of record in the proceedings to obtain the order of seizure 
and sale, the case was not one for the appointment of a curator ad 7ioc, 
and that the interrogatories, not having been served on the defeudant« 
or their counsel, were inadmissible. — Lard v. StrotJier and Wife^ 4 
Robinson's La. R., J), 95t. (1845.) 

- Appeal from the district court of Pointe Coupee. NichoUs, J. 

Garland, J. — In th^ spring of 1840, Ann Strother, representing 
herself as the widow and executrix of the late Halsey Townsend, of 
Mississippi, authorized and assisted by her husband R. M. Strother, 
presented a petition to the judge of the District court of Pointe Cou- 
pee, in which she represented that in the year 1835, she had recovered, 
two judgments against the plaintiff Lard, one in her own right, and 
the other as executrix c»f her late husband. The first for $2005 25, 
with eight per cent interest from March 20th, 1835, until paid, and 
costs, and the second for $1 102, with like interest, from the same date, 
and costs. On the 26th of April, 18.38, a credit was entered, which re- 
duced the amount due on the two judgments, not including costs, to 
the sum of $2444, which she claims with eight per cent interest from 
the last date. With this petition, two judgments were presented, ren- 
dered in the State of Mississippi, which were prayed to be made execu- 
tory, and an order of seizure and sale was issued in conformity to law. 
Under this writ, a tract of land, and several slaves, were seized and 
ofi^red for sale, fi>r cash, by the sheriff, but as two-thirds of the ap- 
praisement were not bid, the pi^operty, by consent of the parties, was 
immediately offered, on twelve months* credit, and purchased by Lard, 
who gave his bpnd to Strother alone, with security for the full amount 
claimed of him, with interest and costs. A few days before the bond 
|;iven1>y Lard became due, be commenced this suit, for the purpose 
of attaching the debt owing by himself, and arresting, by injunction, 
the execution about to be issued on the bond. He represents, that 
Strother, and his wife, in her own right as legatee and as executrix of 
Halsey Townsend, deceased, are indebted to him $12,000, with eigh^ 
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per cent interest, from November, 1839, until paid. He states thai 
previous to the dealli of Townsend they were in partnership, (for a 
purpose not explained) that their averments were in the course of set- 
tlement when the latter died ; that after his decease, he (plaintiff) and 
Townsend s widow appointed arbitrators to make a final settle- 
ment of all demands and accounts, including the notes on which the 
judgments were obtained. He avers, that the arbitrators met and made 
an award, that Townsend's wife said at the time she had lost or mislaid 
the notes afterwards sued on, but promised to deliver them ; that by 
this award, he (^Lard) became indebted to Ann Townsend*, (the widow) 
$18-50, to secure the payment of which he executed in her favor, in 
May, 1*<34, a mortgage on his interest in the Natchez or Lard's Rail 
Road, in the city of Natchez, but that she, in violation of her proniise, 
brought suits on the notes, and obtained judgments, though he had 
furnished his counsel with the means of defence, which means his 
counsel, in consequence of fraud and collusion with Ann Townsend, 
failed to use, wherefore he alleges, that the judgments are null and 
void. He states, that all his documents and papers are withheld by 
his counsel, who pretends that they are lost or mislaid. He further 
aJIeges, that subsequent to the av/ard and judgments, Ann Townsend 
married Strother in the state of Mississippi, whereby the latter has 
become entitled to all her personal rights, property and actions, in vir- 
tue of which, he states that Strother has, upon the authority of these 
judgments and the mortgage aforesaid, obtained from Stephen Dun- 
can, the president and agent of said Rail Road Company, the pro- 
ceeds for which one-half of the property of the company was sold, 
Strother in virtue of the aforesaid mortgage and judgments, repre- 
penting him (Lard) by means whereof Strother received $18,000, one- 
third of which belonged to him (Lard.) He alleges, that these $6,000 
were received in the year 1838, and that in virtue of the aforesaid 
mortgage and judgments, Sti'other and wife have since sold the other 
half of his (Lard's) interest, which is worth $6,000 more, which they 
have received. It is further alleged, that the fact of the receipt of these 
tl 2,000, has come to the knowledge of the petitioner since he signed 
the twelve months' bond. He avers, that the two judgments were in 
fact more than extinguished by compensation, before the order of 
seizure and sale was issued. He alleges, that a large balance is due 
to him on account of the proceeds of fhe rail road, which he claims 
against Strother and wife, against whom he prays for an attachment to 
seize the debt in his own hands, and for an injunction to prevent any 
execution from being issued on the bond. He further prays for a 
iudgraent in his favor, against the defendants for the balance due, afler 
the extinguishment of the bond. 

Upon the affidavit of the plaintiff, and on his giving bond and secu- 
rity IP the sum of $9000, an attachment and injunction were issued, and 
a curator ad hoc was appointed to represent the absent defendants, 
upon whom the petition and attachment were served, although the de- 
fendants had an at«^orney of record in the case of the application for the 
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order of setzure and sale. It may be proper to observe, that this cq* 
rator ad hoc seems never to have acted in the ease, or to have taken any 
step to assist the defendants. 

At the first term of thf court, the defendants appeared by their 
counsel, and moved to dissolve the attachment, because the person 
who had signed the bond as security was totally insufficient, and also, 
to dissolve the injunction, for the same cause and for the further reason 
that the affidavit was insufficient and informal. The bond required to 
be given was for $9000. The sheriff was examined as a vntness, who 
said that he considered the surety good when he signed the bond, but 
he does not certify to his solvency at the time of the trial. Other wit- 
nesses were examined as to his property, and the defendants showed 
from the record of mortgages, various special mortgages and judg- 
ments recorded against him, amounting to a large sum ; and further, 
that since the bond was signed, the surety had sold to a free colored 
woman, as the deed states, for cash, a tract of land, which constituted 
a large part of his property. The Judge decided the surety to be 
sufficient, as under the peculiar circumstances the liability of the sure- 
ty was not likely to be g^eat, and he, therefore, refused to dissolve the 
attachment. He also refused to dissolve the injunction, considering it 
a ease coming within the meaning of articles 739, and 740, of the Code 
of Practice. He also held the affidavit to be sufficient. 

The defendants then filed their answer, containing a general de- 
nial, a plea of res judiceUa, and an allegation that all the rights which 
Lard ever had in the rail-road, had been seized and sold in the year 
1835, under an attachment taken out by one Noah Barlow. 

After a long contest in the inferior court, the plaintiff had a judg- 
ment, perpetuating the injunction against the twelve months' bond, on 
the ground that it was extinguished by the funds which btrother had 
secured fram the rail road, or its proceeds, and, also, recovering fi*om 
Strother and wife, in tolido^ the sum of $9,438 72, from which they 
have appealed. 

In this court, the appellants urge, the^dge erred m refusing to dis- 
solve the attachment and injunction on account of the insufficiency of the 
affidavit and of the surety on the bond. As relates to the affidavit, we 
think the judge did not err. It states in a manner sufficiently clear, the alle- 
gations relied on, and complies with the provisi«ins of the Code of Prac- 
tice in relation to affidavits. The affidavit was in these wqrds : (Samuel A. 
Lard, the plaintiff in the above case, makes affidavit that Reuben 
Strother and his wife Ann Strother, are justly indebted to your 
affiant in the sum of $6000 : that said Reuben Strother and his wife Ann, 
reside out of the State of Louisiana, that they have become indebted to 
this affiant in the afoi^esaid »ura of money, since the rendition of two 
judgments against this affiant in the circuit court of Adams county, in 
the State of Mississippi, in March, 1835, &c. ; that the fact of Strother 
and wife^s having received the affiant's interest in the Natchez Rail* 
Road, amounting to the sum of $0000, has come to his knowledge since 
lie purchased his own property, and gave the twelve months^ bond« on 
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tho 4th June, 1840 : sold under the order of seizure and sale issued 09 
the two judgments rendered in the circuit court of Adams county. Mis- 
sissippi, i&c.) But we differ widely from the judge as to the sufficiency 
of the surety on the hond, and think the principle he adopted, of look- 
ing to what might be the ultimate liability of the surety, instead of hit 
present means, as one that may lead to dangerous results. Articles 
3011 and 3033 of the Civil Code provide that whenever a person is 
bound by law, or by a judgment, to give a surety, he must present one, 
who in addition to other qualifications, has property sufficient to answer 
for the amount of the obligation, and article 3012 declai'es that when-^ 
ever a surety received by a creditor, either voluntarily or by the direc- 
tion of the law, becomes insolvent, his place must be supplied by an- 
other. In this case Lard was bound to give security for $9000 ; ho o^ 
fered a man whose debts are shown to amount to about $14000, and hi& 
property to $12000. The sheriff says that he considered him good at 
the tim^ he signed the bond, but he looked to his property without 
knowing any thing of his liabilities. "We do not, under the evidenc^e^ 
consider James Clemmons as sufficient surety on a bond for $9000^ and 
we think that the judge ought to have compelled the plaintiff to giv& 
other security or have dismissed the attachment, and dissolved the in- 
junction. 

On the trial, various bills of exception were taken, which are insist* 
ed upon here. 

The first is to the admission by the court, of Noah Barlow to testi- 
fy as a witness, on the ground that he was interested. He states that 
ho was a creditor of the plaintiff, and it further appeared that all his 
(plaintiff's) property was affected by the debt claimed by the appel-' 
lants, wherefore their counsel insists, that Barlow had an interest in 
defeating this claim, as its defeat would give him a chance of being 
paid. This rhay be true, but it has been long settled, that the fact of 
being a creditor of a party to a suit, does not disqualify a witness from 
testifying in it. ^ 

The next objectiim was, that Barlow was a stockholder in the Rail- 
Road Company, and was therefore incompetent. We see no force in 
this objection. The company was not incorporated, and though it had 
been, we could see no reason or authority for excluding one partner 
in a company, from testifying in a controversy between two of his as- 
sociates, in relation to matters in which he has no interest. 

The defendants next objected that the parol evidence of Barlow 
was not the best which the nature of the case admitted, that he could 
not testify to the contents of papers which were in writing, and that a 
title to real estate could not be proved by his parol statements. But 
the judge overruled all the objections, and permitted him to testify 
generally. We think that in some of the objections of the defendants 
there is much force. As to the sale of the property made by the com- 
pany to the Corporation of Natchez, it was shown to have been mad» 
at auction, and a conveyance (\xecuted in writing. The mortgage or 
sale made by the appellants to Roach, and that from Barlow himself 
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to the disfendantSy weie also in writing. No reason is given wliy t!ie 
origtuah or copies of these instruments, could not be produced. No 
efforts seem to have been made to procure them, and they would certainly 
be better data to decide on, than the recollection of the witness alone. 
We are not to be understood as deciding that the parol evidence can 
»ot be admitted at all, but that the same cause should be shown why 
the better evidence could not be produced. 

The defendants also objected to the reading, on behalf of the plain- 
tiff, of certain depositions taken before Robitaille, at Natchez, on a 
number of grounds. The judge overruled all these objections, and 
admitted the depositions in evidence, to which the appellants excepted. 
The first objection is, that the interrogatories were not served on the 
defendants or their counsel, previous to sending them to obtain the an- 
swers of the witnesses. The plaintiff shows that previous to the cau^e 
being at issue, he had filed the intorrogatones, and had them served 
on the curator ad hoc whom he had procured to be appointed, and 
this, his counsel contends, is sufficient, and so thought the judge, but 
we cannot concur in the opinion. This is not one of the cases in which 
a curator ad hoc should have been appointed and the one named never 
acted.. The remedy adopted in. this case to bring the parties into 
court, is by attachment, and our laws point out a plain course to be 
pursued in such cases. If the appellants had no counsel within the 
jurisdiction of the court, one should have been appointed for them, and 
the proceedings have been ccmducted contradictorily with him, but in 
the case before us, the appellants had counsel in the parish, who was 
not notified of these interrogatories. The interrogatories should have 
been presented to the defendants, or to their counsel, and this not hav 
ing been done, the depositions must be rejected. 

Without the testimony of Duncan. Ferriday, Taylor, Vannerson, 
and others, there is not sufficient evidence to sustain the judgment of 
the lower court, but under the circumstances, we do not think it would 
bo just to non-suit the plaintiff, who seems to have equity on his side. 

The judgment of the District Court is therefore annulled and re- 
versed, and the case remanded for a new trial, with directions to the 
judge below on the trial thereof, to conform to the principles herein 
expressed in relation to the security on the attachment and injunction 
bond, and the admission or rejection of the evidence, and otherwise to 
conform to law, the plaintiff paying the costs of the appeal. 

PaUerson for the plaintiff. 

hley and Stevens for the appellants. 

SELECTMEN. 

The Selectmen of a town may agree with the owner of land on the 
amount of damages to be paid to him before opening a road through 
iai land, and draw an order therefor.— Batlles v. Braintree 14 Vefimmi 
R^p.ZAS. (1843.) 
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SENTENCE. 

A pannel, while undergoing the sentence of imprisonment pro^ 
Douncikl against him under a previous conviction, having been tried and 
found guilty of another charge, sentenced to an additional term of im- 
prisonment, commencing from the expiry of the former sentence* 
Regima v. Graham, I Broun's Jusiiciarij R.p. 445. (1844.) 

SHERIFF. 

In an action against the sheriff for neglecting to return a ^. Ja.f the 
plaintiflf is prima facia entitled to recover the whole amount due on 
his judgment, upon proving the alleged neglect, without showing 
that the defendant in the Ji. Ja, had sufficient property to satisfy it, 
this may be shown by the sheriff in mitigation of damages.— Par Je<; Vm 
RoberUon, C HiWs R , />. 550. ( 1845.) 

A sheriff or constable is authorized to demand a bond of indemnity 
from plaintif! in execution before levy, in all cases of disputed title to 
property ; and if it be not given he may return the fieri facias no pro- 
perty found. He is not bound to take the responsibility of judging of 
title in any case where it is disputed. Saunders 4r Martin v. Harris, 4 
Humphreys* R. p. 72. (1844.) 

Saunders & Martin, partners, instituted an action on the caSQ 
against Harris, sheriff of Hardeman county* for a false return. The 
defendant pleaded not guilty, and the case was submitted to a jury at 
the May term, 18^12, Dunlap, Judge, presiding. Saunders & Martii^ 
recovf^red a judgment against Gallalier, King and others, in the circuit 
court of Wayne county ; fi, fa, issued, aiid was placed in the faanda ^ 
Harris, sheriff of Hardeman, in which county King resided. On the 
day after the^.^. came to the hands of the sheiiff, King, with the 
view of securing other creditors, gave them a deed of trust on his pro- 
perty. Harris addressed them a letter, informing them of his wish to 
have a bond of indemnity executed before he levied. It does not ap- 
pear that any bond was executed, and Harris returned the execution 
•*No property found." 

The jii^ge charged the jury, that where there was a deed of truit 
of property of defendant inexecution^ the sherif! had a right to require 
a bond of indemnity before levy, whether that deed of trust was exe- 
cuted before the fi, fa, came to his hands or afterwards, unless be had 
UT> opportunity to levy thej^. fa. before the deed was made. 

The jury returned a verdict for the defendant. Tho plaintifia 
moved the court, for a new trial; whick was overruled, and judgment 
rendered. , 

Tlie plaintiffs appealed. 

Barrty for the plaintiffs. 
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This is an action on the case, brought against the sheriif for a false 
return of nulla bona, on an execution in favor of the plaintifb. Plea : 
not guilty. 

1. If the sheriff have an opportunity of taking the defendant or his 
goods, on a writ directed to him for that purpose, and neglect to do so, 
he is liable to an action. — WaUon on Sh]ff. 82, 203 ; 7 C. J). 286, 

2. An inquisition taken by a sheriff, to try tine right of property, 
is not admissible in evidence, even in mitigation of damages. — 3 MauU 
ifSelwyn 175 ; Watson 203; 7 C. D. 552. 

3. In an action of this kind, the possession of goods by the defend- 
ant in execution, is prima facia evidence of property, to charge the 
eherif!, on a return of nidla bona— 2 Tef. R, 609 ; 7 C, D. 287 3 5 

Wtnd. R. 309. 

4. TIio sheriff cannot require a bond of indemnity, before he pro- 
ceeds to levy, unless the title of the property is disputed. — Nic. 4" Ca^* 
184 J 8 Cow. R 66. 

1. The "dispute" must be of such a character kb prima Jacia 
to involve some substantial claim of right. 

2. Here the sheriff knew the claim set up to be merely color- 
able ; as the lien of execution overreached the deed of trust. This 
he as sheriff, was bound to knpw. 

5. The sheriff cannot insist upon the plaintiff showing him goods 
on which to levy, unless there is reasonable ground for believing that he 
may mistake and expose himself to an action. — 7 Mass. R. 123. 

6. A party is not bound to show property unless required by the 
sheriff.— 4 Mass. iE. 60; 4 BingJi. R. 197 ; 6 Dowl. ^ Ry. R. 95. 

7. In an action for false return, the sheriff is liable in damages to 
the whole amount of the execution. — 5 Day R. 221. 

Miller Sf Fentress for the defendant. 

ToRLEY, J. delivered the opinion of the court. 

It appears in this case, that the defendant, the sheriff of Hardeman, 
refused to levy and sell property under an execution in favor of 
plaintiff, without indemnity, when the property had been conveyed in 
trust after the execution came to his hands, but before service. By 
law the sheriff is entitled to ask indemnity before sale in all cases 
when there is a dispute as to title, and why ? In order that he 
may not be compelled to take the responsibility of judging of title, which 
was fixed upon him by the common law, and which would, with us, ht 
ruinous upon the officers. If not bound to judge in one case of title^ 
surely not in another ; if not in a difficult one, not in a plain one. For 
this would 6x the responsibility upon a most unceitaiu basis, 6ne per- 
fectly intangible and illusory. 

Judgment a^rmed. 



9HERIP9. 221 

Assumpsit will lie against a sherifTfor money collected by him, 
mtbout a previoas demand. — Lillie v. Hayt, 5 HilVs R,, p, 39«^, (1844.) 
Crane v Dygerty 1 Wend. 534 ; Armstrong v. Garron, 6 Cow, 465. 

A Sheriff has no power, after the return-day of an execution in. his 
hands has passed, to receive any money from the defendant in the exe- 
cution, as a payment of any part thereof, even though he still retains 
the execution in his hands. The sheriff is merely the officer of the 
law, to enforce the process of the court, and when that process has ex- 
pired by limitatiop, the sheriff's powers expire with it. The fact that 
the sheriff is also the special agent of the plaintiff in the execution, will 
not authorize him, in his official character, to receive money upon the 
execution, after the return day has expired. — Mc Farland v. Wtlson, et 
al. 2 SmedesSf MarahaWs B-^P- 269. (1844.) 

The liability in the bond does not extend beyond non-feasance or 
mis-feasance, in respect to acts, which by law, he is required to perform 
as sheriff.— JSoj-Par/c Reed, 4 Hiirs /^., p. 572 (1844.) 

An officer is not justified in opening an outer door to seize go^ da 
under execution process. — Boggs v. Vandyke, et aL, 3 Harrington's R,, 
p. 288. (1844.) 

Where money has been collected by a deputy sneriff, by virtue of 
ois office, a demand on him for the money and his refusal to pay it, are 
equivalent to a demand and refusal on the part of the sheriff, and will 
enable the person injured to sustain an action against the latter. — LyU 
V, Wilson, 4 North Carolina R.p. 226. 1844.) 

A sheriff after having levied on goods ^nd chattels, is presumed in 
law to have the piissession or custody of them, and he must take care 
of them at his peril. He may leave them in' the actual possession of 
the defendant until the day of sale, and in such case, the law will 
consider the defendant as his agent or bailiff; but it will be at the risk 
of the sheriff as between him and the plaintiff, in case the goods are 
wasted, lost or destroyed. Groods so left by the sheriff, acting in good 
faith, would not be liable to seizure on a subsequent execution, so as 
to avoid the first levy. — Cumberland Bankv. Harm, 4 Harrison's R,, p» 
166. (1843.) Janvier v. Vandever,^ Harrington's R.,p, 29, (1844.) 

A sheriff cannot with his own money pay the plaintiff on an execu- 
rion, and afterwards levy the execution out of the property of the Ae» 
fendant.— 5/;§'ZoM» v. Provost, 5 HiWs R., p, 566. (1844.) 

A sheriff must, at his peril, avoid seizing under execution property 
Dot belonging to the defendant. It is not enough that he should pre* 
sume, even on strong grounds, that it belongs to the latter, he must 
know it. 

One whose property is illegally seized under an execution against 
another person, is not bound, on being informed thereof to give any 
notice to the sheriff He may at once, seek relief by suit, unless, to . 
avoid costs, he choose to make an amicable demand. And where the 
property has been sold by the sheriff, he will be entitled to recover 
not the price at which it was sold, but its real value at the time. 

Tn an action by a third person against the sheriff and the plaintiffi' 
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in execation. for the value of jroperty belonging to such third person, 
UlegaUy seized and sold, and the proceeds of which had been applied 
in satisfaction of the execution, it will be no defence on the part of 
such ulatntifffi that they did not authorize the seizure. They are bound 
to indenmify those who have been injured by the party employed to 
make the amount of their execution. Qui senHt commodumy dehel sen- 
tire it omu, — Duperron v. Van Wickle, Sheriff and others, 4 Robinson's 
La.k.p,39. (1845.) 

Appeal from the District Court of Fointe Coupee. — Nichols, X 

Martin, J,— The dismissal of this appeal is asked, on the ground 
that the transcript was not filed on the return day. The counsel for 
the appellant urges, that the application is too tardy, as it was not 
made until after 'the transcript had been actually filed, and he has re- 
ferred us to the following authorities. — 10 La,, 502, 506 ; 15 Lta., 
15 ; 17 La,, 1113. The appellee relies on 12 La., 535 ; 8 La., 206 ; 
7 La., 176 ; 4 La., 61; 3 La., 251 ; 8 Mart. N. S. 184. In the case of 
Desorines* Heirs v. Desormes, 17 La., 115; we held that the 
eases in which the appeals were dismissed, although the transcript was 
filed before the dismissal was asked, " were decided previous to the 
act of the Legislature, of March 20th, 1839, amending the code of 
practice, the 19th section of which cures the defects alleged, and if it 
does not, compels us to give the parties time to remove the objections. 
The appeal is, therefore, retained." 

The defendants, the sheriff of the parish, and the plaintiffs, in two 
writs o^ fi. fa., are sued on the ground, that the writs were executed 
dn a quantity of cotton, which was not the property of either of the 
defdtidants, but that of the present plaintiff. The defendants pleaded 
the general issue, and averred their inability to have known or discov- 
ered that the cotton seized was the property of the plaintiff. The 
eo-^defendants of the sheriff further pleaded that they never authorized 
htm to seize any property of the plaintiff, in executioi? of their judo^- 
Aoent. There was a verdict and judgment for the plaintiff for $352, 
and all the defendants appealed, after an unsuccessful attempt to obtain 
a new trial. Our attention is drawn to a bill of exceptions, taken by 
the defendants* counsel, to the refusal of the judge to charge the jury, 
•♦that, if a legal presumption authorized the sheriff to believe that the 
cotton seized belonged to Duperron, and if Duperron was informed 
of the seizure of the cotton, and might have given and neglected to 
give notice of his claims to the sheriff, either verbally or by judicial 
proceedings, they should find for the defendants, although they bhould 
be of opinion that the cotton belonged to Duperron." Instead of this, 
the court instructed the jury, that " the plaintiff had two remedies, 
either to oppose the seizure and sale, agreeably to the fifth section of 
the second cuapter of the code of practice, or by instituting suit ; that 
if he fkiled to have recourse to this opposition, he was not precluded 
Ifaere^ from instituting suit ; and that if the jury were of opinion 
that the cotton belonged to him, they should give him a verdict, not 
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' v(rithstaT)(liiig his liaving nf^glected to oppose the sale, or to notify the 
sheriff thai the property was his." The court did not err. A sheriff must, 
at his peril, avoid seizing, under execution, any other property than that 
of defendant. It is not enough that he should presume, even on strong 
grounds, that the property is the defendant s: he must know it. A person 
whose property is illegally taken by the sheriff, as belonging to the de- 
fendant in an execution, is not bound, on receiving information of the 
fact, to give any notice to the sheriff. He may at once seek relief V)y 
a suit, unless he wishes to avoid costs, by making an amicable demands 

On the merits the plaintiff is in possession of a verdict. 

The facts are, that he had rented a field, the property of the de- 
fendant in the Ji.Ja.j andthat the sheriff seized the cotton raised there- 
on, to satisfy his co-defendant's execution. The plaintiff worked six 
slaves on the field, and had the necessary oxen and fanning utensils, 
but was aided by the defendant in execution, who had two slaves, and 
a woman with a small child. The testimony does not enable us to as- 
certain whether the plaintiff was to remunerate the defendant in the 
execution, for the rent of the land and the labor of his slaves, by a 
portion of the crop or otherwise. 

However, as he has restrained his claim to three-fourths of tbd 
cotton, we assume the one-fourth of it was the property of the latter. 
As the sheriff had great difficulty in ascertaining the rights of the par- 
ties to their respective portions of the crop, vindictive damages ought 
not to be given against him. 

It appears that the cotton sold fur one cent and a half a pound in 
the seed ; which in our opinion, is equivalent to six cents of clean 
cotton ; but the plaintiff is entitled to the value of his property ille- 
gally seized, and cannot -be compelled to remain satisfied with the 
price at which the sheriff sold it. A witness deposes that he sold his 
cotton that year for eight cents a pound. The plaintiff has not en- 
abled us to ascertain what would be the expense of carrying the cot- 
ton to the gin, the toll claimed by the keeper, the freight to market, or 
the charges attending the sale, so that we are unable to say whether 
the purchaser of the cotton at a cent and a half in the seed, had a 
better bargain than if he had purchased the witness's cotton at eight 
cents. We therefore assume that the cotton was sold by the sheriff/ ^t 
its fair value. It brought $228 21. The plaintiff is entitled to tlnee- 
fourths thereof, or $171 15|. The plea of the sheriff's co-defendants, 
that they did not authorize the seizure of the plaintiffs property, can- 
not avail them. It was seized by a person whbm they had employed 
to make the amount of their judgment. They would hfive had the 
benefit of his services, had he acted correctly, and they are bound to 
indemnify the party who was injured if he acted otherwise.— Qwi sen- 
tit commodum, debit senUrcet onus. 

It is, therefore* ordered that the judgment be tinnulled, and that 
the plaintiff' recover from the defendants, in solido.^e fiwrn of $171 155 
with costs in the District Court : those of the appeal tobe borne by 
the plaintiff and appellee. 25 
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SHERIFF— ESCAPE, 

Where S. w«8 convicted for a contempt tor violating an injunction 
upon a creditor'a bill, and was fined $3,000 for the damages sustained 
by the coraplaiaant by such misconduct ; "land a miuimtu was issued 
to the sheiifT of the county of Niagara, to conriiDit to the common jail 
of the county, upou which. mi/^'mJM he was arrested by the sheriff; and 
S. immediately .sued out a writ of habeas, corpus before the first judge 
of the county, and such first judge, when S. was brought before him, 
directed notice of the hearing to be given to the complain ait t^s solici- 
tor, and by a written order committed S. to the custody of the sheriff 
in the mean time, and the sheriff omitted to keep S. in custody, but 
allowed him to gi# at large until the time for the hearing, when he pro- 
duced him before the judge, and the judge remanded him to prison ; 
and the sheriff^ when S. was so remanded to prison, took him to his 
flitting room in the court house where he resided, being a part of the 
building appropriated for the common jail, and did not confine or im- 
prison him by locking the door or otherwise : Held^ that suffering the 
prisoner to go at large, pending the proceedings upon the habeas corpus, 
was s^n escape. ' 

Held further^ that suffering the prisoner to go at large in the sher- 
iffs sitting room, after he was remanded to prison, was also an escape. 

Held alsOj that the sheriff was guilty of a contempt in thus suffenng 
the prisoner to go at large, and in wilfully refusing and neglecting to 
execute the process of the court committing S. to prison. 

Where a defendant who is imprisoned in execution is brought up 
by the sheriff, upon a habeas corpus before a judge or commissioner 
at a place distant from the prison, and such defendant is to be detained 
a short time only, and it would be inexpedient to transport him back 
to the jail for safe custody until the decision upon the habeas corpus, 
it will not be an escape, or a contemning of the process of the court, 
for the sheriff to detain him in actual custody out pf the common jail, 
although the prisoner is committed to the custody of. the sheriff who 
brings him up 

Sttt as such prisoner is still in the custody of the sheriff, under the 
original process .of commitment, as well as under the order of tho 
judge^ it is an ^cape if the sheriff voluntarily suffers him to go at large 
without restraint. 

Where a sheriff is ordered by a writ of habeas corp^ to bring up 
the body of a person in execution, it is his duty to convey him by tlie 
shortest and most convenient route to the court or officer where tba 
writ is returnable. And if he tikes the pris'^ner by any other thaq 
the shortest and roost convenient route, merely to accommodate him, 
or suffers him to go at large to attend to his own affairs^ it is an escape 
.although he has him at the return of the writ. 

Su where the habeas corpus issues at one term and tlirects the 
sheriff to bring up a prisoner who is in execution, before the court at 
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the ensuing term, if the atieriff lets him go at large in the mean time, 
it is an escape ; although he appears with him in custody at the return 
df the writ. 

It is an escape, if a sheriff permits a prisoner, who is committed 
to pneon upon a conviction for a contempt, to go at large in the sit- 
ting Toom occupied by the sheiiffs family, although sjuch room 19 a 
part of the building which contains the jail. For it is the sheriffs 
duty to keep such pnsoner in that 2>SLrt of the building which is ap- 
propriated for the prison, and in the same manner as by law he is 
required 10 keep prisoners charged with criminal uiOiences. 

It is a misdemeanor at the common law for t^e sheriff to permit 
a prisoner, charged with a criminal offence, and committed for trial, 
to go at large out of that part of the building appropriated for the 
purposes of a prison, into the part occupied by the sherifl' as a resi- 
dence for himself and his family, and without taking any precautions 
for his escape. 

When the U. S. district judge iss,ued a habeas corpus directing 
•the sheriff to take a prisoner, who was in jail upon a conviction for 
contempt, before the prisoner's assignee in bankruptcy, at his office 
in Lockport, at all tiroes required by such assignee, for the purpose of 
arranging, explaining and aiding in making out the accounts of the 
bankrupt's estate, and such sheriff, after receiving such habeas corpu^^ 
permitted such prisoner to go at large ; Held^ that this was an escape. 

Held also^ that the sheriff, under such a writ of habeas corpus, was 
not authorized to carry the prisoner to any other place than the office 
of the assignee, nor to remain at such office with him for any longer 
time than the assignee himself remained there ,And that when the 
assignee left his office, it was the sherifl's diity to take the prisoner 
back to jail, and to return him to the office from time to time when the 
assignee required his attendance there for the purposes intended, by the 
habeas corpus. 

Held Jurther^thRt such habeas corpus gave to the assignee no right 
to the custody of the prisoner, nor any right to direct the sheriff in the 
execution of his duty. Nor did it give him the power to discharge the 
prisoner, 01 to keep him out of the prison for an indefinite period. 

In the case of a habeas corpus ad testificandum, the prisoner is to be 
taken by the most direct and convenient route; and at the proper time, 
to the court pr place where the prisoner is to give his evidence ; and 
after that purpose is accomplished the sheriff mus( return with him 
directly to prison. 

And if the sheriff voluntarily suffers the prisoner to go at large, 
out of his custody, in the mean time, or if he goes with him out of Sie 
way, to accommodate him and answer his own purposes, and not in the 
accomplishment of the legitimate purposes of the writ, it is an escape 
fof which the sheriff is liable. — The People v. Stone, 10 Paige's Ch. R.^ 
p. «06. (1845.) 
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SHIP. 



A. agieed to let, and B. to hire A's vessel for six calendai months 
during which B. was to possess the exclusive use aud disposal of the 
whole reach &nd burthen of the vessel with the exception of the cabin, 
together with room for the usual accommodation of the crew, and for 
storage of stores and provisions, that the master should as often as B's 
interest should require, take on board, and properly stow, all lawful 
goods to the extent of a full and complete cargo^ tendered for that pur- 
pose, aiid proceed therewith, upon such voyages as B. should direct, 
and that he should deliver the goods agreeably to bills of lading, that 
the fi eight and primage of such goods should be payable to B. or his 
order, that in the event of the completion of the six months, while the 
vessel was upon a voyage, or after she had commenced taking goods 
on board for a voyage, the term of that agreement should be pro- 
longed until the discharge of her cargo, that the owners or masters 
should keep the vessel light, &c. In consideration whereof B. agreed i 
to pay to A. at a certain rate per ton per month, by certain installments, 
together with port charges, &c., that B. should have the privilege of put- 
ting in a master of his own appointment, he finding the cabin witli all 
storQS, and paying his wages,'B. allowing whatever rate of wages A. 
paid his own master, and A. was not to be responsible for the masters 
acts, shou^ he deviate from the charter, but B. was to be responsible to 
A. for the conduct and integrity of such master : Held, that the pos- 
session of the vessel was given up by, A. to B. during the contract, that 
the master appointed by B. was in possession of the cargo as his agent, 
and not as the servant* of A ; that personal credit was given to B. for 
the payment of the bill of the vessel, and that no lien, &c., upon 
the goods was recovered, as a security for the payment of such hire. 
Belcher v. Cajjper, 4 Manning if Granger's R.,p. 602. (1844.) 

SLANDER. • 

A party having raised an action of damages against the editor flind 
proprietors of a newspaper f«r a libel contained in a letter from a cor- 
respondent therein published, on the nanative that they refused to dis- 
pose the author. Held, that the defendants, being willing to take the 
sole responsibility of the publication weio not bound to produce the 
original letter. — Lowe v. Taylor ct als.^ 5 Se.mnn Cases, p. 126\, (.18-1 3.) 

He who repeats a slander without giving his author, or if he gives 
his author with a malicious intent, is himself liable to an action for the 
Blander. — Mc Brai/erw, Hill, 5Norfk Carolina Li.,p. 136. (1844.) 

In an action for verbal slander, the words used must be s«t out4n 
the declaration, that the defendant may have notice of the particular 
charge which he is required to answer, and they must be proved^ not 
literally, but substantially as alleged. — Bassett \. Stt/opford, 11 New 
Hampshire K "p. 127. (1844.) 
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In actions for slanderous words, the jury are to determine the 
sense in which the defendant spoke the words, and the truth of the 
innuendoes alleged. — Smith et ux. v. Miles, 15 Vermont R., p. 245 
(1844.) 

SOLICITOR. 

Where a solicitor appears for a party, proceedings will not be set 
aside because he gave him no authority to appear. The remedy is 
against the solicitor. — Hoffmire v. Hoffmre, 8 Edwards* Ch, R», p. 173 
(184 3.) 

If a solicitor, knowing that money in court belongs to one person, 
presents a petition and obtains payment to another, be is personally 
responsible. The principle applies if he has merely a knowledge of 
circumstances which, if duly considered, would lead to a knowledge' of 
the &ct. — ^zart v. Lister, 5 Beavan's R,, p. 5S5, (1844.) 

SPECIFIC PERFORMANCE. 

Specific performance is not to be compelled, where there has been 
accident, mistake or fraud. — Schmidt v. Livingston, 3 Edwards* Ch. R,,p. 
213. (1843.) 

STAKE.HOLI>ER. 

A defendant holding funds in his hands as a stake-holder, or for the 
benefit of others, may be sued in assumpsit for money had and received, 
and a special judgment and execution had on equity principles ap- 
plied in Pennsylvania in common law forms of proceedings, and the 
court will control the execution of the process by ordering the money 
to be brought into court or otherwise. 

One having funds in his hands as stake -holder or agent for others, 
may be sued, though he has never been called on to settle his accounts 
in the Common Pleas, and though he is administrator de bonis non of 
one from whom the funds passed, such property forming no part of 
^the estate of the testator, and not being within the jurisdiction of the ' 
Orphans^ Court to settle and distribute. — AycineniaY, Peries,6 Watts ^ 
Sergeant's R„p, 243. (1844.) 

STATUTES 

The legislature have no power to authorize the construction of a 
rail-road across a highway without providing for a compensation to the 
owner of the land over which it passes. — The Trustees of the Presby- 
terian Society in Waterloo v. The Auburn if Rochester Rail Road Co^ 3 
miVs R„ p 667 ; (1843.) Taylor v. Porter, 4 HiWs R., p. 140. (1844.) 
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STEAMERS. 

The owners of a steamer employed in carrying freight and passeiH 
gers for hire are responsible as partners and common carriers is Mohdo^ 
for any loss of property con6ded lo them, occasioned by want of care 
or skill in those in charge of the boat. — KeUy ▼. Benedict et al. ^nomen 
of steamer General Brotan, ^ Robinson* » La. R., p. 138. (1845.) 

To recover of the owners of a steamer, as common caTrient* th 
value of property lost or destroyed by them, it is sufficient to allege 
that the defendants undertr)ok as carriers to convey the property forbtr0« 
and failed to do so. Any specification of the acts, or neglect ^nrhidi 
occasioned the loss, may by regarded as surplusage, and can funiiah no 
grotind for excepting to the petition as uniting distinct causes of action, 
a cause eiR contractu with one ex delicto. 

Where it appears from the return of the Commissioner chat a 
witness whose deposition was taken by him, was cross-examined by a 
member of the bar, not the counsel of record of the party, it will be 
presumed that he had authority to appear either from die client^ or 
his counsel of record, unless his authority be denied on oath. 

The return of *^ not found " on a subpoena for a witness, and proof 
that he resides out of the state will authorize the admission of his testi- 
mony taken under a commission. 

Appeal from the Parish Court of New Orleans, Maurian J. 

Lockett and Micow, for the plaintiff. 
Ckim and Chymes, for the appellants. 

BuLLARD, J. — The plaintiflf represents that he put on board the 
steamboat General Brown, belonging to the defendants, and then de* 
scending the Mississippi, about thirty horses, to be transported to^ and 
delivered in New Orleans. That after the horses were taken on board 
and when the boat was at or about the town of Helena, through the 
negligence and misconduct of the captain, officers and crew, her boilers 
exploded, whereby twelve of his horses were killed, and others badly in- 
jured, and a quantity of provender was destroyed. He further repre- 
sents, that after the boat stopped at Helena, the safety valve waa not* 
opened so as to let off steam, and none was suffered to escape while 
lying at said place, and that tlie explosion was occasioned by such ne- 
glect in the attempt to put off from the landing. He further avers, _ 
that the officers of the boat were running in contravention of the act 
of Congress of the 7th of July, 1838. He alleges the horses destroyed 
to be worth 83600. He prays for judgment against the ov/nels aa 
common carriers, and bound in solido as partners. 

The case was submitted to a jury, whose verdict was in favot of 
th^ plaiyitifT for $2-500, and against the defendants in solido. The i^laiii- 
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tiff entered a remiUitur for $500, and jqdraent beings rendeted for the 
balance against the defendants in $olido^ they have appealed. 

Before the trial it appears, that the defendants offered to file an ex- 
ception to the petition, for that the plaintiff hi^d made out in his peti- 
tion a cause of action, ex contractu^ and in. the same petition had set 
forth a cause of action, ex delicto, thus attempting in the same suit, to 
unite separate and diiitinct causes of action. 

The court did not eiT in rejecting this exception. The petition sets 
for^, in our opinion, only a cause of action growing out of the contract 
to convey a number of horses, for hire as common carriers, setting forth 
in general terms, that a part of them was lost by the fauH of the captain 
and ofScers of the boat, and then setting foith specifically in what their 
"tie^igexiCQ and default consisted. But it is upon the contract that the 
plaintiff grounds his right to recover. That part of the petition which 
specifies the acts of negligence which occasioned the loss may be re- 
garded as surplusage. It would have sufficed to allege, that the defend- 
ants undertook as carriers, to convey the horses for hire, and had failed 
to do so, leaving to the defendants to prove that they were prevented 
from complying with their contract by via major. 

It is contended that neither of the defendants was on board, and 
could not, therefore, have prevented the accident, and consequently are 
not liable according to Article 2299 of the Civil Code. In support of 
this ground, we are referred to the case of Falfrey v. Kerr el aL^ 8 
Mart.N. S.,5Qi. 

The article above cited, comes under the head, of offences, and 
j^f«m-offences in the code, and only makes the employer liable for the 
torts of servants and overseers, when they could have prevented the 
act which caused the damage, and failed to do so. But, in the present 
case, the contract was made with the captain, acting within the scope 
of his authority, and it was violated by a failure through his negli- 
gence, to deliver the horses. We have already said, that this does not 
appear to us to be an aetion for a ^a^'-offence. — Barataria and I/O- 
fourche Carial Co. v. Field et aLj 17 La, 421. 

It is next urged, that the court erred in not rejecting a deposition of 
Hoaglan, which was objected to on the ground, that it was taken with- 
out notice, without interrogatories served upon the defendants, and that 
the certificate of the commissioner, that Mr. Josephs appeared for the 
counsel of recosd, wasextrapjudicial; and because it did not appear, 
that the witness was not withm the jurisdictioo of theconrt, at the time 
of the trial. 

The court did not err. It is apparent on the face of the deposition, 
that the witness was cross-examined, and we are to presume that Mr. 
Josephs had authority to appear, either from the client, or the counsel 
of record, unless the authority be denkd on oath. Before the deposi- 
tion was read to the jury« a witness swore that Hoaglan was not a resi- 
dent of the inty or state, and a subpcsna wa» produced wtth a return 
of "not found." 

Upon the n^effits, we ass of >opkiioB< thai ,the evidence' authorized 
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the jury to conclude, that the loss was occasioned by the want of cars 
and skill in those who had charge of the steamboat. She remained at 
the landing from five to fifteen minutes, and the weight of evidence u, 
that during that time* there was no escape of steam, and that the fires 
were kept up. Independently of the Act of Congress of 1838, there 
is enough to satisfy us that the officers f»f the steamboat were in fault, 
and that the explosion can be accounted for on no other hypothesis. 

The amount of indemnity to which the plaintiff is entitled, is more 
doubtful. The jury found $'i,500, the plaintiff remitted $500, and the 
court below was satisfied with that, as a just measure of indemnity, and 
we cannot say it is so unsupported by evidence, as to authorize us to 
interfere. ^ 

Judgment afirmed, 

STOPPAGE IN TRANSITU. 

In equity, a transfei of goods for valuable consideration by a con* 
signee for a limited purpose, does not destroy the consignor's right of 
stoppage in transitu, ultra the particular lien of the transferee. — Spal- 
ding V. Ruding^ 6 Beaton's R.^p. 376. (1845.) 

SUNDAY. 

A promissory note made on Sunday is not for that cause void. Geer ▼. 
Putnam, 10 M<U8,^ 312. All acts in the transaction of business done on 
Sunday, are as valid as if done on any other day of the week, unless 
prohibited by common law or statute. — Styles v. Smith, 12 Wend., 57. 

Where a jury are so unfortunate as not to agree until they encroach 
on tne Lord's day, it is a work of necessity, 'and legal then to receive 
their verdict. Van Riper v. Van Riper, 1 South, 157 ; Pierce v. Faucon- 
berg, 1 Bur., 292 ; Regina v. Rosenberg andWife, 1 Broun' s Justiciary jR., 
p. 367. (1844.) 

SUPERSEDEAS. 

An execution may be superceded if an unjust or improper use is 
attempted to be made of it, although the execution be authorized by 
the judgment — Lockhart et al y. McBiroy 4 Alabama R., ». 672. 

(1843.) 

SURETY. 

The rule of law is settled, that extendmg to the principal, further 
time of payment, will discharge the surety, unless there be evidence 
of assent by the surety, to such extension.— jSo/ojuoit ▼. Gregory, 4 Har- 
rison's R.,p, 112. (1843.) 

A surety who has paid money for his principal, may be substituted 
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in equity to the lien which the creditor may have had on the property 
of the pi iueipal debtor. — Wade v. Crreen, . 3 fiwnj^kreys^ R., p. 546. 
<1843 ) 

A party became surety in a bond for the fidelity of a commission 
agent to his employers. After some time, the employers discovered 
irregularities in the agent's accounts, and put the bond in suit. The 
surety tlien instituted a suit to avoid the bond, on the ground of con- 
cealment by the employers, of material circumstances affecting the 
Qg3iit*s cretlit prior to the dale of the bond, and which, if communi- 
cated to the surety, would have prevented him from undertaking the 
obligation. On the trial of an issue whether the surety was induced 
to sign the bond by undue concealment or deception on the part of the 
employers, the presiding judge directed the jury, that the concealment, 
to be undue, must be wilful and intentional, with a view to the advan- 
tages the employers were thereby to gain : — 

Held, by the Lords, (reversing the judgment of the court of ses- 
sions) that the direction was wrong in point of law. 

Mere non-communication of circumstances affecting the situation ot 
the parties, material, for the surety to be acquainted with, and within 
the knowledge of the person obtaining a surety bond, is undue con- 
cealment, though not wilful or intentional, or with a view to any ad- 
vantage to himself. — Railton v. Mathews^ etals. 10 dark SfFinnelly's Ap- 
peal Cases 93^. (1845.) 

The respondents, Mathews and Leonard, carried on business in 
partnership in Bristol : their business extended to Scotland, and was 
conducted by their agents in GlascoWj Messrs. Rowley <^ Hicks acted 
as such agents from Jfanuary 1832 to February 1834, when they dis- 
solved partnership, and it became necessary for the respondents to 
make a new appointment of agency. Hicks and Rowley then severally 
applied for the appointment. The respondents gave it to Hicks, The 
aj.pointment was by letter, dated Bristol,25 January, 1 834, in these terms, 
"Sir : — We appoint you as our agent ir)r the sale of dye wares and to 
^ collect all our monies. You finding us security for 3C00Z as pro- 
posed," 

Hicks, upon being so appointed, entered upon the agency, or rather 
continued the agency held before by him and Rowley, Being after- 
wards required by the respondents to find the security, he proposed his 
brother, who resided in England, and the appellant who was a writer 
in Glascow. The respondents agreed, to accept the proposed sureties 
without any communication with either <^f them, and the necessary 
bond having been prepared and transmitted to the agent was sub- 
scribed by him and by the appellant at Glascow in September, and by 
the other surety in October, 1 835, The bond was in the English form, 
and in the penal sum of $4000/, conditioned that the agent should 
faithfully con4uct himself as the clerk and commission agent of the re- 
spondents, and satisfactorily account to them for all monies received on 
Iheir account. 

lu May 1837, the respondents discovered that Hicks had acted un- 
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faithfully in the agency, and had contrived to apply their monies U> hla 
own use to u large amount. They gave notice of thia discovery to the 
Buretieey and subsequently, by the thixd respondent, their mandatory in 
Scotland raised an action against all the obligors in the bond, concluding 
for count and reckoning of the whole of the agent's acting, and for 
payment of the 4000/. or such part thereof as might be found to be 
due by the agent. 

The appellant alone defended the action, but befbre any final judg* 
ment was pronounced, he raised an action against the respondents for 
reduction of the bond, upon various grounds; principally cm this, 
"that the bond was obtained fraudulently by the respondents, and on 
the procurement thereof they were guilty of a fraiduient concealment 
of material circumstances known to them, and deeply effecting the 
credit and trustworthiness of the said Hicks." The libel then, after 
stating various circumstances importing the respondent's knowledge of 
Hicks* misconduct and irregularities in the agency during the period 
of his partnership with Rowley ^ summed up the whole statement to 
this effect : That although at and prior to the time of receiving the 
6ond, the respondents had been made acquainted with the misco^bct 
of Hicks in misapplying the funds of the firm of Rowley if Hicks to his 
own private purposes, and although, from their own experience, of his 

gross irregularities under the agency, they were perfectly aware that 
e was unworthy of trust, they totally failed to communicate (to the 
sureties) the said circumstances, or either of them, or the existence of 
any balance on the agency accounts then standing against Hicks ; on 
the contrary, while they accepted and took possession of the bond, they 
fraudulently suppressed and concealed the said whole facts and cir- 
cumstances, regarding the conduct and irregularities of Hicks, and the 
state of his accounts, which circumstances were wholly unknown to 
the appellant, and the respondents by their whole conduct in the premises 
deceived and misled the appellant into the belief that Hicks was in every 
respect trustworthy, while they well knew the reverse, whereby the 
bond was obtained by them through fraud and deceit, and the undue 
concealment of material facts, which they knew, if communicated, would 
have prevented the appellant from undertaking the said obligation, or 
subscribing the bond, or the respondents were guilty of fraudulent 
concealment of material circumstances in obtaining the bond, and the 
same was therefore null and void. 

The two actions were afVerwards conjoined, and issues were directed; 
the first issue, which was in the appellant's action and was first tried, 
being, ''whether the pursuer, E. Rail ton, was induced to subscribe the 
bond by undue concealment or deception on the part of the defenders 
or either of them/' 

The Lord JusHce-Clerk, who presided at the trial, in the course of his 
charge to the jury, directed them that under this issue '*the concesJ- 
ment must be, first, of things known to the defenders of which they 
badstroftg and grave gronad t" suspect; secondly, that the conceal 
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meot therefore being undue, must be wilful and intentional, with a 
view to the advantage they were thereby to receive. 

The jury found a verdict in favor of the respondents^ and, in elfect, 
Busts^ning the bond ; whereupon the appellant's counsel took an excep- 
tion to the learned judge's direction to the jury. 

Tbe btil of exceptions was argued before the Lords of the Second 
Division, who, by an interlocutor of the Slst of January, 1844, disal- 
lowed the same, (6 Bell, Murray, Young 8f Tennant^ 540—566 ; S. 
C, 16 Dunhar, Beteridgie ^ Fardyee 252 J and refused to grant a new 
trial, and appointed judgment to be entered up on the verdict. 

The appeal was against that interlocutor. 

Mr. Sergeant Tt^Jford and Mr. Fleming, for the appellant, after 
statins^ the evidence as set forth in the bill of exceptions, said, it showed 
clearly that the respondents, before they took the bond cf caution, 
were well aware of the agent's misconduct in the agency while he 
was in partnership with Rawiey, but they did not disclose the facts to 
the proposed sureties* The respondents also knew that after Hicki^ 
became sole agent to them, he was irregular in his accounts, and they 
frequently remonstrated with him by letter, but did npt make any com« 
munication of those irregularities to the sureties, who had no reason 
to suppose that the agent was not perfectly trustworthy. The re8pand<» 
ents concealment or non-communication of those irregularities, whether 
they were influenced by any advantage to themselves or not, was ait 
undue concealment, and relieved the sureties from their obligation^ 
and, therefore, the learned j udge's charge to the jury was wrong in 
law. — Montague Y. Tidcombe, 2 Vem., 5iS-, Shepfterd v. Beec/iery 2 P. 
Wms,, 288 ; Rees v. Berringfon, 2 Ves., 540 ; ^mil7i v. The Bank of 
Scotland, 1 Dow., 272 ; S. C, 7 Sh., Duncan v. Por/rrjield, 5 S/i, ^ D. 
Ill ; Muir v. Hardie, 8 Sh, i^D., 346 ; Dalzell v. Menzies, 9 Sh, ^ D.^ 
434 ; Thompson v. The Bank of Scotland, 2 Shawns App, Cas., 316. As- 
similating - suretyship to policies of insurance, as to the necessity of 
disclosing all material circumstances *to the underwriter, they referred 
to Carter v. Boekm,2Burr., 1905; and to the first volume o£ Park on Ih* 
gurancf, p» iOS, et seq. •• 

Mr. P. Kelly and Mr. Anderson for the respondents, submitted, that 
as the respondents did not believe that the charge made by Rowl^ 
against Hicks, affected his trustworthiness, it was not material to com- 
municate it to the sureties. They denied that there was any similarity^ 
between this case and cases of insurance. They relied upon the able 
exposition of the law on the subject, as given in the judicial speeches 
in the court below.— 6 BeU, M. Y. 6f T., 540 ; S. C. 16 ; />. B, ip F.^ 
252 ; and also on the observations of hordr Brougham, in McTaggart 
V. Watson, 3 Clark 4 Fi/i., 536 ; S. C, 1 Sk, Sf McLean, 553 ; in thi» 
house. 

Lord Cotienham : entertaining an opinion against the judgment 
pronounced in the court below, if I had felt, any doubt upon the sub^ 



234 8VRiiTY. 

ject, or had considered it a case which required more invesiigation ol 
the facts than it had received, I certainly should have been unwilling 
to dispose of it without taking time for further consideration ; but the 
facts are so simple, and the points are so free from doubt, that 1 see 
no reason why the house should not at once dispose of the case. 

The real question is, whether the* way in which the learned judge 
put this case to the jury and described to them the duty they had to 
perform was or was not consistent with, and properly applicable to 
the issue ra»»» -^l h)r their consideration. The issue in my opinion, very 
clearly describes the point which the court wished to have investi- 
gated. The terms of the i^ue must of course, be construed as they 
stand, but it is not immaterial to look to the points raised in the plead-' 
ings, for the purpose of construction. If there were any doubt upon 
the meaning of the terms used, I would look to the summons for reduc- 
tion of the instrument of suretyship, and I find several facts appear- 
ing, as having passed between the party who was the subject of sure- 
tyship, and those by whom he had been previously employed, and I 
find the matter stated in these terms : ** That the parties totally failed 
to communicate the said circumstances or either of them, or the exist- 
ence of any balance on the agency accounts then standing against the 
said George Hicks, to the pursuer or to the said Henry Wiliiam Hicks^ 
and on the contrary, while they accepted and took possession of the 
said bond, they fraudulently suppressed and concealed the said whole 
facts and circumstances regarding the conduct and irregularities of the 
said George Hicks" &c. 

There is an imputation made of direct fraud, a fraudulent inten- 
tion influencing the acts of the parties, and there is a direct statement 
of such concealment. « 

It has not been contended, and it is impossible to contend, after 
what Lord Eldon lays do^vli in the case of Smilh v. The Bank of Scot- 
land, V Dow, 272 ; S, G.,1 Shaw, 244 — 248, that a case may not exist 
in which a meie non-communication would invalidate a bond of surety- 
ship. Lord Eldon states various cases in which a paity about to be- 
come surety would have a right to have communicated to him circum- 
stances within the knowledge of the party acquiring the bond, and he 
states that it is the duty of the party acquiring the bond to communi- 
cate those circumstances, and that the non communication, or as he 
uses the expression, the concealment of these facts, would invalidate 
tbe obligation and release the surety from the obligation into which he 
had entered. 

Now, when the issue in this case was tried, such being the *point!t 
raised between the parties, we have nothing to do with the evidence 
in die cause, or the facts proved, or the conclusion to which the jury 
might or might not have come under the circumstances, but with tbe 
question whether the charge which was made to them was such a 
charge as we conceive ought to have been made to them. The issue 
for their consideration was, as a matter of fart, whether the pursuer, 
Edward RailUm, was induced to subscribe the bond of caution or 
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6iir6ty by undue concealment, or deception, en the part of the defend- 
ei-s, or either of them," raising these two propositions which Were 
raised in the pleadings in the cause, either of which, if found in the 
affirmative, would lead to the conclusion of the cause. 

The question, looking at the terms in which the matter was left to 
the jury, and the mode in which the learned judge informed the juiy 
they ought to perform their duty, — is whether there m^y not have 
been a case brought before the jury for their consideration of improper 
and undue concealment (which I understand to mean a non-commu- 
nication of facts which ought to have been communicated) which 
would lead to the relief of the surety, although the non-communica- 
tion might not be wilful and intentional, and with a view to the advan- 
tage which the party wa» thereby to receive. That which I find here 
extracted from the charge of the learned judge, I understand to be 
one proposition. The learned judge lays it down distinctly that the 
concealment, to be undue, must be wilful and intentional, with a view 
to the advantage they were thereby to receive, In*my opinion, there 
may be a case of improper or noncommunication of facts which 
ought to be communicated which would affect the situation of the par- 
ties, even if it was not wilful and intentional, and with a view to the 
advantage the parties were to receive. The charge, therefore, I con- 
ceive was not consistent with the rule of law. I think that it narrowed 
the question for the consideration ol the jury beyond the limits which 
the rights of the parties required to have submitted to the consideration 
of the jury without going further into the law which regulates the 
rights of these parties, than that which was stated by Lord Eldon in 
Smith V. The Bank of Scotland, We find that in a judgment of this 
house in the case of an appeal from Scotland, and iherefbre one pecu- 
liarly valuable in the case now under consideration, that has been de- 
clared to be the law. The terms used by the learned judge in directing 
the jury, having limited the question for their consideration much 
more than the rule of law would justify, it appears to be quite clear 
that this case has not been properly ti*ied, that the exceptions were 
properly taken, and that this house is bound to pronounce such a judg- 
ment as ought to have been pronounced at the court of Sessions. 

Lord Campbell: — This case has been very satisfactorily argued on 
both sides, with great brevity, but everything has been urged which 
could be fur the advantage of the clients or the assistance of your Lord- 
ships ; and having listened to all which has been urged on both sides 
very attentively, 1, without the smallest hesitation, come to the conclu- 
sion that the bill of exceptions ought to be allowed, and that there must 
be a new trial. 

The question really is, what is the issue which the court directed in 
this case, "Whether the pursuer, Edtrard Railton^ was induced to sub* 
ecnbethe said bond of caution by undue concealment or deception on 
tlie part of the defenders, or either of them." The material worfls are "un- 
due concealment on the part ot the oefenders." What is the meaning of 
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tihese words ? I apprehend the meaning of these words is, whether 
Railion was induced to suliscribe the bond by the defenders having 
omitted to divulge facts within their knowledge, if there were facts 
within their knowledge, which they were bound in point of law to 
divulge, and which they did not divulge, the surety is not bound 
by the bond : there are pleuty of decisions to that effect, both in 
the law of Scotland and the law of England. If the defenders 
had facts within their knowledge, which it was material the surety 
should be acquainted with, and which tlie defenders did not disclose, 
in my opinion the concealment of these fact^, would discharge the surety, 
and whether they^ concealed those facts from one motive or another, I 
apprehend is wholly immaterial. It certainly is wholly immaterial to 
the interest of the surety, because, to say that his obligations shall depend 
upon that which was passing in the mind of the party requiring the 
bond, appears to me preposterous, for that would make the obliga- 
tion of the 8uret)f» depend on whether the other party had a good 
memory or whether he was a person of good sense, or whether he had 
the motive in his mind, or whether he was aware that those facts ought 
to be disclosed. 

The liability of a surety must depend upon the situati<m in which 
he is placed ; upon the knowledge which is communicated to hinc of 
the facts of the case, and not upon what was passing in the mind of the 
other party. If the facts were such as ought to have been communica- 
ted, if it was material to the surety that they should be communicated, 
the motive for withholding them I apprehend is wholly immai^erial. 

Then we come to the direction given by the learned jwlge. He 
soys* "The concealment, therefore, being undue, must be wilful and in- 
tentional, with a view'* (and that is with reference to the motive) ^*to 
the advantage they were thereby to receive." Now, according to my 
notion of the issue, that is an entire misconception of it: according to 
this direction, although the parties acquiring the bond had been aware 
of the most material facts which it was their duty to disclose, and the 
withholding of which would avoid the bond, if they did not wilfully 
and intentionally withhold them, that is to say, if they had forgotten 
them, or if they thought by mistake, that in point of law or morality 
they were not bound to disclose them, then, according to the holding 
oithe learned judge, it would not be a concealment. But the learned 
|udge does not stop there, he goes on, '*with a view to the advantage 
they were thereby to receive," introducing those words conjunctively, 
and, in qSgcI saying that it was not an undue concealment unless they 
had their own particular advantage in view. That appears to. me « 
misconception. I will suppose that their motive was kindness to 
ffteh, to keep back from those who, it was material to him, should 
C9J(iainue to have a good opinion of him^ the knowledge of those facts, 
that it was a pure kindness on their part, to prevent those parties en- 
^erjtaiaiug a bad opinion of him, and not from any selfishness, this con- 
cealment took place. Although that might be the motive, yet 
the fact that he was in the arrearage and had been guilty of fraud- 
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nlent conduct, and that he was a defaulter, were facts which it was 
most material for the surety to be acquainted with. If these were' 
held back merely from a kind motive to Hichs, and not at all from any 
seliish motive on the part of those to whom the bond was to be exe- 
cuted, the eSect in point of law would be the same as if the motive 
were merely the personal benefit of the parties to receive the bond. 
It appears to me, therefore, that the learned judge has misunderstood 
the meaning of the issue, and that having told the jury that a conceal- 
ment to be undue must be wilful and intentional, with a view to 
the advantage which the parties were thereby to receive, that was a 
mis-direction, and that it had a tendency to mislead the jury, that it 
was wrong in point of law, and that the exception to that direction 
ought to be allowed. 

Interlocutor complained of reversed^bill of exceptions allowed, and 
a new trial directed. 

TA-VERNS. 

A tavern license restricts the sale of liquor to the place as well as 
to the person licensed. — The State v. Pretti/man, 3 Harrington's R,fP» 
570. (1844.) 

TELLER OF BANK— THEFT. 

The teller of a bank who appropriates money entrusted to him in 
that capacity, is guilty of theft. — Regina v. Smith, 1 Braun*s Justiciary 
R.,p. 342. (1844.) 

Robert Smith and James Wishart were charged upon criminal let- 
ters, with the crime of theft, or the crime of breach of trust, firaud and 
embezzlement. 

Oraufurd for the pannel Smith, objected to the relevancy of the 
libel that the species facti set forth did not amount to the crime of theft. 
The minor proposition bears, that the pannel was entrusted with the 
money alleged to have been stolen by him. The recent decisions have 
no doubt, altered the law to a certain extent, and it is now fixed be- 
yond dispute that a person may steal an article entrusted to him. Th^ 
uniform principle, however, on which these decisions proceeded, was, 
that die accused party had been entrusted with the article for some 
limited purpose, without having any power of intromission or manage- 
ment. No case has yet been held as theft where an individual wa« 
entrusted with large sums of money, having a general power of manage« 
ment, and, in the course of his intromissions applied part of the money 
to his own use. In the present instance, there is not only a trust of 
large sums of money, but the party entrusted is a bank-teller, -whOj 
from the nature of his office, must necessarily have a general power 
of intromission and management over the funds committed to hia 
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charge. But independently of bis known character and functions as 
teller, the criminal letters set forth, with regard to the paniiel Smith, 
various circumstances, whi«!h show that his offence (if any) was only 
that of breach of trust. It is stated that he kept booh in his capacity of 
teller, and contrived to conceal the various thefts which he committed*, 
*)y means of Jahe enlriet in his books, and that in consequence of the 
jffice-beaiersof the bank omitting to take correct and strict account of 
:he notes or money with which the sard Robert Smith was entrusted , as 
above libelled, or of his intromissions 'wiih the same, the said thefts *^nd 
the abstractions of the said notes or sums of money escaped detection. 
All these statements clearly imply that the money which the panne) 
is charged with appropriating, was delivered to him merely under ar) 
obligation to account for it. The word intromissions is quite new io 
charges of theft, and hitherto there has been no indictment for that 
crime, where the duty of the accused was to keep books, and account 
for the sums placed in his hands. Cases of this kind have never been 
considered in our law as cases of theft., Hume (Vol. 1. p. 61) express- 
ly includes teller of banks among thpse who are in a responsible station 
as officers, and are entrusted not with the custody only, but the posses- 
sion of money, and says, they are not punishable as thieves but as delin- 
quents of a lower order, for any delinquency or malversation in their 
charge. The decision in the case o^Tait and Murray (Shaw p, 22 J sus- 
taining the indictment for the theft, proceeded on the ground that tlie 
money alleged to have been stolen, had been delivered to Murray with 
special instructions to carry t?ie said money immediately to the bank 
In the case of Hugh Climie, (2 Svnntonp, 1 18,^ the charge of theft wa. 
found not relevant, in respect that it was not clear from the indictment 
that the pan^l who had been entrusted with a sum of money to be paid 
to certain p 'lies, was bound to deliver the same money in making such 
payment. This view was confirmed in the subsequent case of Rvben 
Michie, (2 Swinfonp. 321 J where, though, the charge of theft was unanu 
mously sustained by the court, Lord Medwyn drew the distinction, 
that if the depositary is merely to account for the money given to him, th* 
crime is breach of trust, and Lord Cockbum illustrated his opinion by 
a hypothetical case, scarcely so favorable as the present, but which hui 
Lordship considered not to amount to theft. The most recent decision- 
apon this branch of the law, that in the case of George Brown (2 Stcinton 
p, d94J was given in -respect that the watches, which were the subject o>- 
the alleged theft, had been left with the pannel for a mere temporaiy pur- 
pose, under the obligation of restoring them to their respective ownen* 
in forma spccifica. Nothing is more clear than that it is not ilie duty 
of the teller of a benk to return the money belonging to his employers in 
forma specifo^a, his business just being to exchange it for other money, oi 
to pay it away. He is allowed to dispose of the sums under his charge 
at his own discretion, and on his own responsibility. From the multi- 
plicity of his dealings, it is possible that, none of the money w^hich he 
received in the morning may remain in his possession at night. £vea 
allowing that theru may be circumstances in which a teller may com 
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mit theft of the . money entrusted to him, it is eubraitted that no such 
circumstances are here set forth, as to justify the charge against the 
pannel. It is difficult to conceive any case which will fall under the 
denomination of breach of trust, unles the present one shall be held to 
do so. 

Ccok for the pannel WUhart, also objected to the relevancy of the 
charge of theft, and argued in addition : — That as Smith had acquired 
the possession of. the money by a lawful title, if Wishart subsequent- 
ly joined with him in appropiiating part of it, he was only guilty art 
and part of breach of trust. (1 Hume, p. 67, ^c,J 

Other objections #ere stated for both pannels to the relevancy of 
the libel, but the<;ourt had no difficulty in repelling them, and the Public 
Prosecutor was only required to speak to the first objection. Accord- 
ingly, Neaves and Urguhart for the prosecution, answered.— The ar- 
gument in behalf of the pannels just comes to this, that it is impossible 
for a bank teller to commit thefts of money entrusted to him in that ca- 
pacity. It will not of course be disputed tliat a teller may steal the 
bank money, which has not been entrusted to him, ias, for instance, 
from another teller at the same table. But it seems to be contended 
that wherever there is a trust there cannot be theft. To establish this 
doctrine, it would be necessary to retrace all the decisions which have 
been pronounced for a length of time. It has again and again been 
found that the existence ^)f certain trusts does not exclude the perpetra- 
tion of thefts. The porter, caj*rier, servant, clerk and watchmaker, 
imay all be found guilty of stealing articles entrusted to them in their 
several capacities. Ought a bank teller to be placed iii a different sit- 
uation ? His duties may be complex, but, after all. his power over 
the money committed to him is of a limited nature- He is, in truth, 
bound to account in forma specified. He has merely a pow er of receiv- 
ing and paying for specific purposes, within the premises of his em- 
ployers. He could not take away «£ 1 0,000 from the bank, and leave an 
acknowledgment 'for that sum as for a debt due by him. It may be 
difficult to detect the substitution of one payment for another, but the 
bank really have a right to the ipsum corpus of money belonging tb them. 
The teller is not entitled to tak^ away their money, even though he 
should leave other money of equal value in its stead,. The law upon 
this subject has been greatly altered since the time of Baron Hume, so 
)that his dictum cannot be considered of much authority. The only 
decision, apparently favorable to the pannels. is that of Climie, which 
was given at a time when the law regarding th^ft and breach of trust 
was not so well settled as it is now, and the court there went upon a 
construction of the indictment which seemed to exclude the idea of 
theft. Looking at all the other cases, there can be no doubt that the 
doctrine which has been maintained for the pannel WisAart, that there 
must be a felonjous first possession of things stolen, is now completely 
overthrown. In the case of Duncan Mcintosh ( 13 &, p» 11G8. i 
tbo word entrusted, which seems to have suggested the present objec- 
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tion, was also used, but the crime there was held i otwithstanding t» 
have been properly charged as theft. 

Andersotiy for the pannel Wishart, replied:-That the present case was 
different from any which had yet been decided, as the teller had a trust 
with general powers of administration and management, and not mere- 
ly a trust for a particular limited purpose. It is not contended that a 
teller may not commit theft, but the relevancy of the charge against 
him depends on the special circumstances libelled. Here it should 
have been stated; that the money was given to Smith for some specific 
purpose apart from his general power over if as teller. The case 
which presents itself under this indictment, is that of a teller who. re- 
ceives a dertain sum of money in the morning, over which he has the 
complete control, subject merely to an obligation to account at night 
when the bank shuts. Whatever other cases may be, this is nol; acase 
of theft, but merely a breach of trust 

Lord Moncreiff. — This question has been very carefully argued. 
The argument for the pannels would,- 1 think, lead to the result that a 
teller could not, in any circumstances be tried for theft, on account of 
the appropriation of money entrusted to him by the bank. . The indict- 
ment seems to raise the general question. Now, it must be observed, 
that the monfey is libelled as in the possession of the bank. The pros- 
ecutor is not bbund to libel all the 'duties of the teller of a bank. But 
he sets forth, (Ivhich is sufficient) that the pannel Smith was teller, 
and in that capacity appropriated the money, with which he was en- 
trusted for the service of his employers. 1 he difference between theft 
and breach of trust certainly turns upon very nice distinctions. For- 
merly it was held*, that in order to constitute theft, thei*e must have 
been at first a felonious contrectation, but' after the recent cases, it 
eannot now be held that a person who appropriates the property of 
another with which he has been entrusted for specific purposes, docs 
liot commit the^fl. It is argued that no specific purpose is here set 
forth, but, I tbfrik that sufficiently slated, when it is avened that the 
pannel was entrusted with and did sleal large quantities of notes and 
sums of money, Which notes and sums of money were placed, or paid 
into his, the saiid Robert Smith's hands, as teller aforesaid, for the xise 
and in the service of the said company. Oh the whole, I am of opin- 
ion, that the 8pedie$facti\i\ this case is properly charged as theft, and I 
do not think that the decision in the case of Ch'mie, where I rather 
differed from the majority of the couk, can affect the decision here. 

Lord Medwyn, — At first I was somewhat moved by the argument 
stated for the pannels, but am now satisfied that the charge of theft 
which has been bronght against the one as principal and the other as 
accessary, is relevant. The answer, that a party may undoubtedly 
9leal a subject entrusted to him, is sati;sfactory to my mind. 

A servant may certainly commit theft of articles belonging to hi» 
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master, thougb these have been entrusted to him. I cannot dis- 
tinguish between such a case and that of the teller, whcse trust is of 
a very limited kind. As I understand his duties, the teller has no 
power of administration, his duties being simply to pay andreGeiive the 
money of the bank. 

I 
The Lord /2w^icc^C^iprA;.—r entirely concur in the opinions which 
have be^n delivered. I do not think that tlie pannels are entitled to 
complain of the species facti libelled, as the indictment contains a direct 
charge of theft, and no modus operandi is necessary in such charges. 
But the various decisions, which have been pronounced, satisfy me 
that it is not sufficient to destroy the relevancy of an .indictment for 
theft, that it is staled that the money or other article was originally en- 
trusted to the pannel. In the style of the libel, therefore, I see nothing 
which should prevent the court from finding the charge of theft rele- 
vant. The objection however, as founded upon the general character 
of a teller, is another matter. Now independently of the alteration of 
the law, the observations of Baron Hume are not of weight*, considering 
that he places collectors of taxes and tellers upon the same footing. 
The duty of the teller of a bank is' simply that of receiving or paying 
money for the purposes of the bank, and within their premises. He 
has no right to alter the form and condition of the money entrusted to 
him, except for the purposes of his employers. He is in fact, trusted 
no farther than that he has access to the money. His trust is much the 
satae as that of the shop-boy; who has access to his mastei-'s till, but 
who, if ho appropriates to himself any part of its contents, is punisha- 
ble as a thief. There is more trust indeed, in such a case as that of 
AgJies Gray (I Hwme.p. 65) than in the case of the teller. The intro- 
missions set forth in the libel are merely intended to account for the 
latitude which is taken in point of time. The same word mi^ht be 
applied to the case of a servant, who had money entrusted to him by 
his master, but whose offence would undoubtedly be iheft. Judging 
from the known character of a teller, that the intromissions of the 
pannel Smith must have been of a limited kind, and seeing it ayerred 
that the money appropriated was money entrusted to him by the bank 
within the banking premises in the possession of the bank, and for 
their purposes, on all these considerations, I have no difficulty in re- 
pelling the objections. 

The libel was accordingly found relevant. The pannels pleaded 
Not Guilty, and a proof was led. 

Vrquharty for the prosecution, addressed the jury, and concluded 
by restricting the pains of law to an arbitrary punishment. 

The jury having been charged by the Lord JtAStits-Clerk, &iind 
the pannel Smithy Guilty of theft as libelled, and the libel agaimc tiie 
pannel Wuharl act provrn. y 
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TENDER. 



An ifier to pay in bank notes is a good tender, if not objected 
for that cause, and an objection urged on other and different grounds 
is an implied waiver of the objection to the character of the currency 
offered in payment. — Noe v. HoJges, 3 Humphreys* 22., j?. 162, (1843.) 

A tender of money or specific articles of property, is not, techni- 
cally* a payment. — Doumer v. Sinclair el aL^ 15 Vennont U., p, 495. 
(1844.) 

Where a party attempted to make a formal tender, bat was pre- 
vented from so doing by the refusal of the other party to remain till 
the' money could be counted, it is held, that this was etjuivalent in legal 
efiect to a tender. 

Where a fact is charged in the bill and deiiied in the answer to 
authorize a decree for complainant, there must be two witnesses, or 
one witness and corroborating circumstances, sustaining the allegation 
of the bill. But before this rule applies, there must be a positive and 
circumstantial denial of the facts alleged in the bilL 

Where the defendant admitted a tender, or conversations in regard 
thereto, in his answer, he could not by a subsequent and amended an- 
swer take back admissions. — Raine* v. Jones et al., 4 Humphreys* iJ., p 
490. (1844.) 

This bill was filed in the Chancery Court at Huntiiigdon by Raines 
against Jones Sf Gillespie^ and having been continued from time to time, 
by reason of the incompetency of the chancellor to try it, it was trans- 
ferred to the Supreme Court. It was heard on bill, answer, replication 
and proof. All the facts are set forth in the opinion of the^court. 

Gihhs and McLanahan for the complainant. 
FavaU for the defendants. 

Green J. delivered the opinion of the couit. 

This bill is brought to redeem two lots in the town of Winchester. 
The complainant alleges, that the lots were sold as his property by 
virtue of a decree of the Supreme Court, and that the defendant Gilles* 
pie purchased the same, and then sold and conveyed the lots to defend- 
ant Jones^ that while Jones was claimant and owner of the lots, and be- 
fore the expiration of two years from the date of said sale, he tendered 
the full amount paid by Gillespie and ten per cent, thereon, as the law 
requires, to the .said Jones^ but that he refused to receive the same 

The answer of Jones to the original bill, ^'positively denies that a 
tender was made to him by the complainant, his agent, or friend, or 
bona fide creditor. Perhaps the brother of the said complainant, one 
Henry Ram<;«,saidto his respondent that he woald redeem the property, 
or had the money to doit, but this respondent positively denies that the 
money to redeem the property ever was tendered to hxm by any one.** 
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In his an?''* >r jo the amended hill, Jonei states ''that neither the com 
plainant, noi aii« agent, nor his friend, nor any other person fdr him 
erer tendered to respondent at any time the purchase money of the 
house and lots in dispute or a single cent thereof, for the redemption 
of the said house and lots, or any part thereof. Henry A. Raines 
did say to his respondent that he would redeem said house and lots if 
he had the money, hut, as has heen before stated, he never did make 
the tender in any shape, manner, or form.^ 

The deposition of H, A» Raines states that in November 1 83G, he 
called on Jones and requested to meet him kX the clerk's office in the 
town of Winchester the next day, and he would pay the amount of 
money it would take to redeem the lots for his brother R, P. Raines, 
He met Jones in front of the office next day, and asked him to go into 
the office and he would pay the amount of money it would take to re- 
deem said lots. Jones replied that he had paid twenty-five per cent, 
for the money to purchase the lots, and if witness would pay the same 
he could have the lots. Witness said he had nothing to do vwith his con- 
tract, and said to him : ''I how make you a tender of the full amount 
of money it takes to redeem said lots, jiaving the specie then in my 
hands." Jones refused to receive the money unless the twenty-five per 
cent, was also paid, and abruptly turned off. ^ 

Ist. The first question is, whether the witness proves such acts as 
• amount to a tender, or was he excused for failing to make a tender 
by the conduct of the defendant Jones. 

The witness and Jones were in front of the clerk's office, and tho 
witness having in his hands the specie, toM Jones that he then made 
him a tender of it, Jones refused to receive it, unless a condition he 
had no right to make was complied with, and he abruptly turned off. 

We think the agent of the complainant did all the law required 
him to do. If a party can prevent a formal tender by refusing to re- 
main until the money can be counted and offered to him and then suc- 
cessfully insist that no tender was made, it would be easy effectually 
to prevent any tender from being made. 

2nd. The next enquiry is, can the court decree for the complain- 
ant upon the testimony of the witness alone. 

The rule in courts of chancery is that when a fact charged in the 
bill is denied, in the answer, to authorize a decree the bill must be sup- 
ported by two witnesses, or one witness with corroborating circumstan- 
ces. But we think the charge of the denial is not such in this case as 
to invoke the application of this rule. 

The answer of the original bill admits that H, A, Raines said^o the 
defendant, that he would redeem, or had the money to redeem, L'U \' 
nies that the money was tendered to him. Mow, this is not a dire^ 
but evasive denial of the tender. Instead of standing opposed '"> the 
proof of the witnesses, it is in corroboration of it. If the answer ..nd 
denied positively and Circumstantially the tender, and another witnecM 
proved that he saw Jones and the witness Raines in conversation in ra 
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iation to tbe redemption of the lots, and heard l?atfie#tell Jme» that h« 
would redeem the property or had the money to redeem, sueh eri- 
dence would constitute a circumstance strongly confirmatory of the tes- 
timony of H* A. Baines. And yet Jones* answer admits Raines used 
this language. Surely this admission should have as much weight as 
if the facts had been proved by a witness, especially as they tend tc 
weaken his denial, and show that he must have placed that denial upon 
his conception as lo the facts that constitute a Vgal tender. It is true, 
in the answer to the amended bill the denial of a teikibr is more directly 
and strongly made, but the admissions in the first answer «re not and 
^onld not have been taken back. They stand as though tbe two uxswexB 
were but one, and must have all the force we have ascribed to them. 
We think the complainant is entitled to redeem this property upon 
paying into court the sum which may be found due on the cozkui^ in 
if the master's report. The master will state an account, allowiag 
t^ complainant for the rent of the lots from the time the tender waa 
made, up to the time of making this report, and charging him with tlie 
mum he was required to pay at the time the tender waa made, and in- 
terest thereon to this time. ' 

THEFT. 

Where the public prosecutor refused to read the declaration of <&e 
prisoner, as part of the case for the prosecution, held, thiat it conU 
jot be called for and founded on in exculpation. — Regina v. Kemnedy, 
1 Broun' s Justiciary R,, p, 49^. (1844.) 

Elizabeth Kennedy or Pptfs charged with theft, aggravated by being 
habite and repute, a thief, and previously convicted, pleaded not guilty. 

The Advocate-Depute having concluded his proof, and declined 
to read the declaration of the prisoner, as unnecessary to the. case for 
the prosecution: 

jQ. McKenzie, for the pannel, contended — That aha was entitled to 

have the declaration read, in respect that, though her statement could 

not be regarded as evidence, yet it was, a material circumstance in her 

ffavor if when judicially examined, she had toiu aa uonest and conaistent 

•tory. 

The court held that the declaration, being the statement of the pan* 
nel herself, was not evidence for her, though the best evidence against 
her, and could not be read, except by consent of the public prosecuitor^ 
and as ^art of his case. 

The jury found the pannel guilty as libelled. 

THREATENING LETTERS. 

A pannel who pleaded guilty of writing and sending, for the pUT 
pose of extorting money, three threatening letters, containing falj» 
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Accusations of sodomy and other crimes, and threatening to give infbr- 
mation thereof, unless money wav paid to him, sentenced to seven 
years' transportation. — Regina v. Ledingkam, I Broun^s Jtutkiary R.g 
y. 254. (1844.) 

E ridence and certificates of his previpus good ch^acter were 
submitted to the court in mitigation oi punishment. 

Lord CoMmme^ — The pannei ha^ been accused of a crime fortu- 
nately very rare "in this country. The rea« character of this crime is 
a cool, deliberate intention of extoiting money, by the utter prostration 
of the party threatened. He has pleaded guilty to three different 
acts of writing ^and sending threatening letters. The last of these 
letters threatens" the party to whom it was addressc)f), with an accusa- 
tion, which might not only expose him to punishment, "but make him 
tha object of universal abhorrence. In proposing sentence, the court 
mnjst be guided by the previous practice, since we have no statute, as 
in England, fixing the pains of law. In only two of the cases nv^n- 
tioned in our law books, has a less punishment than transportation for 
fourteen years been awarded, and in these twp, a sentence of trans- 

r^rtatiofi for seven years was pronounced. With some hesitation, 
propose to restrict the sentence to the same puni3ha^ent in the pre- 
'eent case. 

Lord MoT^reiff. — There can scarcely be a more atrocious offence 
than that of which the pannei has pleaifod guilty. The two cases re- 
ferred to were cases in which incendiarism was threatened, but tha 
thi'eats here are of a worse description. 

The pannei wks accordingly sentenced to be transported beyond 
seas for the period of seven years. 

TRESPASS. 

To maintain trespass, quare dausum fregit, the plaintiff must hata 
either a title, or exclusive possession. — Baker^eid C(mg, Sac, v. Bttkir 
4- Potter, 15 Vennont R., p. 119. (1844.) 

TRIAL. 

Where an inferior judge refuses to try a case at issue between the 
parties, on the ground that others unknown may bfs interested, and 
should be made parties, a mandamus will be granted to compel him to 
proceed. If those who are interested and informed of the proceed- 
ings, do not appear to protect their rights, they mi?st l)ear the conse- 
quences, and those who are neither parties nor privies to the proceed- 
il^gs, cannot be afflicted by the judgment — StaU v. Ju^ qT thfi Com^ 
'^ ial Cfmrt, 4 Rohmorit La, B., p ^27. ,( 1 84* A 
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TURNPIKE. 

A turnpike corporation, having by its charte/^power to erect no 
many toll-gates as may be necessary to collect the tolls, may increase 
the number of gates originally established by the corporation, and 
change their situation from time to time, provided tne gates ai-e not 
placed in any position prohibited by the charter. — Cheshire Turnpike v. 
Stevens, 10 New Hampshire R., p. 133. (1843.) 

USURY. 

If a note is made for sale in market to raise money, and is sold at 
a greater rate of discount than six per centum, the transaction is 
usurious if the purchaser is cognizan t of the facts at the time of the 
purchase. Secus, if he was not informed of the facts at the time of pur- 
chase. — Ramsey v. Clarkt 4 Humphreys' ij., p, 244. (1844.) 

Mere usage or custom cannot control the established principles of 
law.—ffiW^wi V. Locke, 5 HUVs R., p. 437. (1844.) 

Where a contract stipulates for usurious interest, the creditor can 
onlv recover the principal debt. — Rosenda v. Zabriskie, 4 Robinson's La. 
K.,'jp.493. (1845.) 

A note was made fur sale, and purchased up at a greater rate of 
discount than six per centum, with a knowledge of the purpose for 
which it was made : Held, that the transaction was usurious, and that 
the note was subject to a deduction of the excess in the hands of the 
purchaser or his assignee. — Crooch Sf Farriss v. Massey, 4 Humphreys* 
R.,p.37i. (1844.) 

VENIRE— MURDER. 

Where a prisoner was indicted and convicted for murder, and it ap- 
aeared that the writs of venire, by which the grand and petit jurors 
were summoned, were without the seal of the court, judgment was ar- 
rested. 

A venire, not under seal, is no writ, and is not authority to the sher- 
iff' to summon the jury. 

The writs of vemre, for both juries, are parts of the record of con- 
viction.— The State v. Dozier, 2 Speer*s R,,p.2ll. (1 844.) 

Before Wardlaw, J. at Camden, March Term^ 1843. 

The defendant was indicted for the murder of John Pettigrew. 
The case detailed by the evidence was briefly as follows: 

On Tuesday morning, 27th December, 1842, Dozier was drinking 
at the house of John Qitinny, and was heard to say that he meant to 
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irliip Pettigrew. About ten o'clock of that morning. P., at the distanco 
of one hundred yards from Q'fi house, hallooed for a gun, no other per- 
Bon being in sight of the house, with his hands before him. When he 
reached the house, he was found to be holding a laige portion of hia 
intestines in his hands, was helped in and laid upon a bed, in a small 
room. About ten minutes afterwards, Dozier came along the same way 
that P. had come, set a gun which he had, down by the door, went into 
the house, after a short stay came out, took up his gun, and walked 
away. Three witnesses state that D. was not then drunk; although they 
knew that he had been drinking, and he seemed somewhat in liquor. 

The testimony of Miss Elizabeth McLester was as follows :— " I 
was at Q,.'8 when P. came with his entrails out ; when D. came, he 
walked into the room, wh^e Mrs. Q. and myself only were with P., 
he laid his hand with the open knife in it upon the wound gently, and 
attempted to touch it with the other hand : P. said "go away. You 
have ruined me for nothing.'* D. said, **John, youhave done me enough.*' 
Mrs. Q. told D. to go away, and pushing him as he turned, he was out 
of the small room and went off. D. did not appear to me to show any 
intention to hurt P. then, he seemed intoxicated ; was so much so 
early in the moraing as to mistake me whon he knew well, for another 
person, and 1 saw him drinking afterwards. There was blood on D.'g 
hand as he went out, but he may have got it from touching the wound, as I 
discovered none when -he came in. The knife was such as was pro- 
duced in court (a stout bikck handled pocket knife, such as farmers of- 
ten carry, which had been double-bladed — the little blade was broken 
out, the large blade was stout, about two and a half inches long, three 
quarters of an inch wide and sharp pointed.) I dont know that P 
had been drinking, he seemed to be in great pain, and vomitted soon 
after drinking some water. After some hgurs D. was found at his house ; 
when told by the c onstable that they had come to take him, he asked 
how P. was, and said he had done it, and was sorry for it. As he was 
carried on, he said he wished P. was as well as he was, and back with his 
family, that he cared nothing about his own life, but for his wife and 
child. He said that it occurred from a spree the night before, that P, 
had protected some negroes he wished to whip, but he gave no account 
of the circumstances. 

The knife produced was taken that day from D.'s pocket. 

A physician was called to see P. the same day, replaced his intes- 
tines, and directed him to be kept entirely still, prohibiting his removal. 
The wound was about six inches long on the left side of the abdomen, 
made by a cutting instrument, no incision was visible upon the intes- 
tines which protruded, examination of any other portion of the intes- 
tines was deemed improper, the portion next the knife might not have 
protruded^ the wound was considered dangerous, but not necessarily 
fatal, there was great and unintermitted pain, and the death, in the 
opinion of the physician, was caused by the wound. 

Notwithstanding the instructions of the physician, P. was, tho 
«ain«> day he received the wound, retrtived to another house a mile diA- 
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^nt, i»o medicines operated on his bowels, great inflammatioii ennoed. 
•lid he died Sunday moining Ist January, 1843. 

On Friday morning, when he seemed to have no hope of living long 
and was in fUll possession of bis senses, he made a solemn declaration, 
in substance as follows : *'I was coming from Owens', my coat buttoned 
tight and no stick in my hand, I saw Dozier coming to meet me, with a 
riie on his ehoulder, when within about twenty five yards of me, he 
hallooed that he intended to whip me. I said, *I reckon not, Dozier^ I 
have not done any thing for you to whip me for.' He said, *daxmi you, 
I will show you ;* put down bis gun and shot bag, aiid walked on, and 
laid off his hat and coat, I walked towards him, and he walked towards 
me, until he came near, when he jumped on me, and immediately thrust 
hie knife into me. I saw no knife until it^as in me. I climbed over 
a fence, and as I got down my guts fell out. I caught them up in ray 
hands and wept to Quinny's ; Dozier ioUowed me into the room, caught 
hold of the bed clothes and pressed on the wound so as to hurt WBf and 
1 said to him ''for God's sake let me alone, you have given me my 
death wound,' and 'Mrs. Q. put him out.' This impression produced 
by P.'s declaration, was that D. when he went into the room, intended 
farther injury, but was prevented by Mrs. Qmnniyt and that P. did nc^ 
think D. in earnest when U. said be would whip him, for he was con- 
scious of no provocation given, and that he made no attempt to strike 
Dottier ; no signs of injury to D. were spoken of. 

One witness said that P. generally walked with a slick, and that he 
did not remember having ever seen him without a stick. ^ 

Dozier is stout and of ordinary size. P. seemed to be equally 
stout, or more so ; the witnesses did not, as seemed to be expected, 
consider P, as quarrelsome or inclined to fight, and one who was most 
intimate with him, said that he had never seen him in any affray, and had 
seen him intoxicated but once. 

The presiding judge submitted the case to the jury, with a general 
exposition of the law of homicide, applicable to it, and without any 
di^inct expression of opinion as to the facts, although it appeared to 
hiiiJ, taking into consideration the dying declarations, a case of murder 
where the malice was otherwise sufficiently established, or if not, must 
be presumed, from the fact of killing unaccompanied by any mitigating 
circumstances. 

The jury returned a general verdict of guilty.' 

The prisoner appealed, and moved in arrest of judgment, aiid:£» a 
new trial, on the grounds annexed : 

" 1st. Because the verdict on which the judgment <^ the . caoxt is 
Asked to be pronounced, is on the finding of a grand jury, found at tha 
oburt uf General Sessions, held at a place called Kershaw Court House; 
and it is submitted that such finding csAuot be the act of the g^sad 



jury drawn ^t tbe fySi term of the count, 1943, ibr thmt grand jury ii 
required by law to be impannelled at Camden, and at no other f^aea. 

!^d. Because it does not appear by the record, that the 8»d indiet- 
ment was found by a grand jury for Kershaw district, and the «aid ^t" 
dict^y a petit jury, convened according to law. 

3d« Becuase the gtand jury who found the said iBdictmenty and 
the petit jury who found the said verdict, were convened without .a 
venire, the supposed venirei by which they were summoned had ^ao 
seals to them, and a writ without the seal of the court, is no venire. 

4th. Because the said record is in other particulars infonnal, in* 
sufficient and void, and the legal judgment of the court cannot be pro- 
nonnced upon it. 

And if overruled in the above mittion, defendant will mc re lor a 
new trial, on the grounds, 

Ist. That from the facts and circumstances given in evidence, the 
crime of the defendant cannot exceed manslaughter. 

2nd. That the verdict of the jury is against the law and evi- 
dence. 

Smart, for the motion, on the first and second ground, cited 2 Hdv 
kins' P. C, 350 ; Cro. Joe., 277. Act of 1842, 221. The case, from !► 
Mc(hrd, 301, it was contended as to the amendment of the caption 
of an indictment, was not law. A mere clerical mistake may be 
amended at any time, but after the term has expired, the original cap- 
tion cannot oe amended. Cited 2 Lord Raymond, 968, 518: 6 Mod., 
273, 58; 1 Hawkins' P. C, 244; Cro. Jac. 508, 276; 2 Strange, 
843 ; 1 Salk., 47 ; 4 Burrows, 2449 ; 1 Saunders, 249 ; (note 1.) 

As to the 3d and 4th grouiids, cited 1 CkiUy's Crim. Law, 412, 506, 
509; 2 Hale's P. C, 260; 2 Hawkins', 561; Bac. Ab. {J nry) Cro. 
Jac., 527; Cro. Car., 448; 18 /. R.. 212. The statutes of South 
Carolina require a venire; cited 3 Stat, at Large, 275 ; 4 /&., 430 ; 7 Ih., 
253, 293, 330; Acts 1839,^. 74, Sec. 10; 13 Car., 2 ; 2 Stat., 516. 

Caldwell^ solicitor contra. As to the caption of the indictment, cited 
Archhold 0. P., 26, 39, 40; 3 Camp. Nisi Fi-ius, 77 ; Act. 1842; 7 
Stat, at Large, 339, ^Oi, 297; 7 Stat., 283,260; Archbold C. P., 96. 

As to the third ground of appeal ; cited 1 Brev. Dig.^ 449, 342, 223;, 
Acts 1839, 1 10, P. 1 Brev. Dig., 455 ; 2 HiU. 381 ; 16 State Trials, 30% 
Cro. Eliz., 257— 9, 215; Acts 1839 ; Sec. 16,^. 112. 

Curia, per O Neall, J. In this case, it is only necessary to consider 
the prisoner's third ground, in arrest of judgment. For that 
will avail him. In 2 Hale's Pleas of the Crown, 260 ; it is said : "the 
veture facias, as all other process of that court, (the king's bench) issues 
in the king's name, under the seal of the court, and that of the chief-jus- 
tice, and always ought to bear test after the issue joined between the 
king and the prisoner." 

The description of process to compel the attendance of jurors, in 
td Mausk. p. C, book 2, Chap. 41, Sec. 1, is very much like the course 
df <M>r ova practice in relation to the venirt. He « ^ys, it is agreed that 



960 TBNOOR AND VBNDEB. 

justices ot jail delivery may have a pannel so returned by the sherif 
without any precept or writ, and the reason given for it is, that before 
their coming, they always make a general precept to the sheriff, on 
parchment, under their seals, to bring before them, at the day of their 
sessions, twenty -four out of every hundred &c., "to do those things 
which fiihall be enjoined them on the part of the king," &c. This is a 
general venire for the term, and is so far like ours, and is only differ- 
ent, that it has no pannel annexed, and ours according to our jury law 
has. It is to be observed, that this general precept is under the seals 
of the justices, and without that, would be bad. The argument is, 
therefore, irresistible, even from this authority, which is more favora- 
ble to the state than any other, that a summons of the jury by virtue 
of a pretended writ of venire, not under seal, cannot be good. 

The jury law of 1731, Sec. 4, directs the manner of drawing a 
jury, and ** that a pannel containing the names of the jurors, shall be 
annexed to the writ of venire facias to be issued for summoning' the 
said jurors." To be a writ, it must be under the seal of the court, 
(Jac, Lrtw Die. title Writ^ and hence, therefore, a venire not under seal, 
18 no writ, (and is no authority tvo the sheriff to summon the jury.) 
What effect the want of a venire not under seal for both the grand and 
petit jury, upon the trial of a prisoner convicted of a capital fel<Miy 
would have, the case of the People v, McKay, 18 /. R., 212, is full to the 
point, that it is a good ground to arrest judgment. Independent of it, I 
do not perceive that there is room to doubt the writs of venire, for both 
juries are parts of the record of conviction. If they be nullities, il 
follows that the prisoner has not been charged, or convicted by the find, 
ing of the good and lawful men of the vicinage. * 

The prisoner's motion is granted, to arrest the judgment, and he 
is remanded to the jail of Kershaw district, to answer to a new bill of 
indictment, to be ^referred against him at the next term. — Richardson 
Evans, Butler, and Wardlauf, J, J. concurred. 

VENDITIONI EXPONAS. 

Where the sheriff returns, on a fi. fa. that he has levied, but that 
the goods remain unsold for want of buyers, ^venditioni is issued, if he 
is still in of^ce. —Ledyard v. Buckle, 5 HilPs R., p. 571. (1844.) 

VENDOR AND VENDEE. . 

W^hile the vendee retains the property » he cannot, even on the 
^ ipx^und of fraud, on the part of the vendor, treat the rx>ntract as wholly 
void and refuse to pay anything. Vendor fraudulently and falsely 
represented land to be well situated for building lots, that it was even 
and level, and required no grading ; defendant's damages, by ivay of 
recoi^ment should, as far as practicable, be determined as it would hwn 
been determined at the time the contract was made — Van Epps v. M»' 
ftiofi, 5 HiWs R., V. 63. (1844.) 
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Equity will I relietre a party from the eflect of an act done or con* 
tract made under a mistake or ignorance of a material fact.-— /«Mifc« ▼. 
Fritz, 7 Watts Sf Sergeant's R.,p. 201. (1845.) 

VERDICT. 

In all cases of treason and felony, defendant must be present when 
the verdict is rendered, and if he be not present, the verdict cannot 
be permitted to stand.— C/ar^ v. The State^ 4 Humphreys' R., p. 254* 
(1844.) 

Clark was indicted for perjury in the circuit court, of Wilson 
county, and his case was submitted to a juiy. Judge 8. Anderson 
presiding. 

The defendant was on bail and was not ordered into the custody of 
an officer when the trial began, but was permitted to go at large* 
The jury came into court for the purpose of giving in their verdict. 
The defendant, not being present, was called and did not appear. They 
then gave in their verdict of Guilty, and fixed the defendant's time <^ 
service in the penitentiary at three years. The defendant afterwards 
came into court and moved the coutt to set aside the verdict and grant 
him a new trial. The motion was overruled and judgment rendered 
on the verdict, from 'which defendant appealed. 

UayneSf for the plaintiff in error. 

Attorney General, for the State. 

TuRLET, J. delivered the opinion of tlie court. • 

At the May term, 1842, of the circuit court for Wilson county, Ote 
plaintiff in error was tried, and convicted for the offence of perpiry^ 
and appeals to this court. Upon argument, several points are made 
for reversal, only one of which we think it necessary to notice, as that 
is conclusive upon the case. When the verdict was rendered, the pri 
soner was not present, having been permitted to go at large during 
his trial. He was called but did not appear. Can a verdict so ren- 
dered in a case of felony be sustained ? Assuredly not. In favor of 
iife^ and liberty, a man charged shall be present when a verdict affect- 
xig the one or the other is to be rendered against him, for perchance he 
inay be able to show cause against it. 

And so is the law as long since expounded. Chitty, in the firv; 
volume of his work upon criminal laws, says, " The verdict whatever 
may be its effects, must in all cases of felony and treason be delivered 
in the presence of the defendant in open court, and qannot be either 
privately given or promulgated while he is absent. — Coke Litt., 227 j 
3 Just., 1 17 ; Sir Thomas Raymond, 198 ; 2 Hate, 300 ; 2 Hawk., 47 ; Sea 
2 ; 4 Black's Com. 340 ; Bacon's Mridg. YerikJ,. Bum's Justus 
furor* • ^ 
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WIDOW. 



We therefor tf reverse the judgment of the circuit court), set SBuie 
the verdict, and remand the case for a new trial. 

WAGER. 

Money deposited with a stake-holder by a party to a wagering con- 
tract, may, while in ihe hands of such stake-holder, be recovered from 
him, by the depositor, even after the event has taken place, and that 
adversely to such depositor. — Wheeler v. Spencer ^ 15 Conn. R,,ps 28 
(1844.) 

WAGES. 

Mere neglect of duty in a particular instance, unless followed up 
by consequences injurious to the owners, will not deprive a mate of 
liis WQ.geai—Duehe9s of Kent, ^Admiralty R., p. 283. (1844.) 

The rule of the court is, that wages may be forfeited not in cases of 
discharge for mere mis-conduct alone, but where the mis conduct has 
been such as to render the discharge of the seamen imperatively neces- 
sary for the safety of the ship and the due preservation of discipline. 
The Blake, 1 Robinson* 9 Admiralty R., p. 73. (1844.) 

WAY. 

If a man having two parcels of land, to one of which he has no 
access, e^fcept over ti^ other to convey such parcel, the grantee has a 
right of way over the other parcel, as incident to the grant. If the 
owlier convey the aecestible parcel, retaining the inaccessible one, a 
rigbt of way to the latter over the former^ is reserved to the graator. 
€Mn* V. Prentice^ 15 Connecticut A., ^.39. ( 1844.) 

WEARING-APPAREL. 

The statute exempting from attachmetit the necessary weatin^ ap- 
parel for immediate use, exempts suitable apfmrel for labor, winb an 
extra suit for days of religious worship, and an over»coat for all seasona 
of the year. — Peverly v. Sayks, 10 New Hanipshire R.f p. 356. 
(1843.) 

WIDOW. 

If the children leavei the widow during their minority, contriary to 
6er wiiihes, and without any fault or omission on her pan,^ she is still 
entitled to the possession of the property until they arrive at firll age, 
though they are provided (or by another. Otherwise if it appear that 
theyMeft in consequence of improper tj -raiment on the part of ditf wislow 
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X ^ rti}e on this sabfect is tbe same, whether the widow be the raottMT 
or Atep-oiother of the children.-- iSc^«/J y. Scqfield, 6 Hills R„ p, 642. 
(1845.) 

WILL. 

The burden of proving the due execution of the will, lies upon thtf 
party seeking to establish it. But it may be proved by other evidence 
than that of the subscribing witnesses, or its due execution may be in^ 
ferred from circumstances, where the subscribing witnesses are dead, 

j^sent, or otherwise incapacitated to give testimony, or where from 
japse of time or otherwise, they are unable to recollect whether the 
requisite formalities were observed when they witnessed the execution 
of the instrument. Chaffee v. Baptist Missionary, Convention, 10 Paige's 

. hancery R., p. 85. (1845.) 

If a testator execute his wilil, and the will is not to be found at thef 
time of his decease, this raises a presumpticrti of his having destroyed 
it with the intent to revoke it. But this is a presumption of fact, merely, 
which may be encountered by contrary proof, and the will thus estab- 
lished. — MinkUr et als. v. The Estate ofMinkler, 14 Vermont R.p., 125. 
(1843.) 

This was an appeal to the county court from a decree of the pro- 
bate court for the district of Grand Isle, disallowing a paper presented 
CO said probate court, as a copy of the last will and testament of Peter 
Minkler. 

On the trial in the county court, the appellants exhibited a paper, in 
the form of a will executed by Peter Minkler^ deceased, and proposed 
to prove, by parol, that the said Minklert on or about the 7th of Jaau« 
ary, A. D. 1839, did execute a will, corresponding with the paper so 
Exhibited, and that said will was never revpked by him ; but was, by 
some means unknown, lost or destroyed, previous to his death. This 
evidence was objected to as incompetent, but was admitted ; where- 

Xn it was proved by parol, that such a will was executed at the time 
esaid, by said Minkler, with all the formalities required by law for 
a legal will of real as well as personal estate, and that the testator was 
af sound mind when he executed it. 

It was also proved that, previous to the death of said Minkler^ sadd 
vdll waa missing from the trunk where th6 same was deposited and 
kept, in the house of the testator, and that it had never since been 
found, though diligent search had been made for it. It was contended 
ihat, without evidence of an actual destruction of, or making away witl^^ 
the will by some other ^icrsou, a conclusive presumption should be 
raised that it was destroyed by the testator, or by his direction,, animo 
revocandi But the condition of the testator and other circumstances 
being such as to satisfy the court that no such revocation bad taken 
place, the paper so exhibited in evidence was found to be a true form 
and representation of the will, and the court decided that the said paper 



ought to be admitted to probate as and for the last will and testanosr 
of the said Peier Minkler; to which decision the appellees excepted. 

All n SfP/att for appellees. 

The defendants contend that, in relation to the revocation of the 
will, (tlie same not being found at the time of the decease of the testa- 
tor, nor since) every presumption should have been made that it was 
revoked by the testator in his life time, and that nothing short of pcisi- 
tive testimony should have been received to show its loss. 

Snudley and Adamn and G. Harrington for appellants. 

1. The evidence offered by the plaintiffs was properly admitted by 
the court. A will stands upon the same principle, in relation to the 
admission of parol evidence to prove its execution or contents, as any 
other written document. — Hartoood v. Goodright^ 1 Cou/p. 87 j 3 WU- 
ton 497 ; in Com. Pleas. 2 Saund. PL ifE. 539 ; 3 Starkie's Ev. 1681. 

S. If the will was missing from the trunk where it was deposited and 
kept by the testator, and on diligent search has not yet been found, it is 
lost so far as these plaintiffs are concerned, and if it was not revoked by 
the testator, then it was not destroyed by him, as a destruction by bim 
would be a revocation ; and if it once existed, unless there be evidence 
of its having been cancelled oi* revoked by the testator, the law pre- 
sumes its continued existence tothe time of his death. — Jacksony. BetU, 
9 Cow, 222 ; Harwoodv. Goodright, 3 Wilson 497. 

That circumstantial evidence may be admitted to rebut tne pre- 
sumption of a revocation, arising from the absence of the will, is a well 
settled rule in the English Ecclesiastical Courts — 3 Starkie's Eo, 1715; 
Loodey v. Jackson, 1 Ecc. R. 375 ; Davis v. Davis, 2 Ecc, R. 277; LiiUey 
V. Lilley, 5 Ecc, R, 68. 

The opinion of the court was delivered by — 

Redfield, J. — The issue in the court below was upon the legal ex 
istence of the will, at the decease of the testator. This was joined and 
tried by the court. They established the will upon such evidence ai 
satisfied them that, although the will had been destroyed, by some one, 
before the decease of the testator, it was not with his privity. We 
- have no doubt this is perfectly competent to be done. When a will is 
shown to have once existed, it then continues, unless revoked in one 
of the modes pointed out by statute, i. e., by the implication of law, or 
bjT some will, codicil, or other wnting, executed in the same manner 
wills are required to be, or by burning, cancelling, or obliterating, with 
the intention of revoking, &c. Now it is observable, first, that the. 
mere absence of a will, shown once to have existed, does not in fact 
show either of tho&e modes of revocation, i. e. burning, excelling, ovifh- 
liierating ; much less does it nhow that done animo revocandi. The act- 
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is th^ mere Bjmbol of tbe intention^ and may exist iscUbpyt it. The 
will, to be revoked, need not be entirely consumed^ prpvided it be 
burned animo revocandu So, too, it might be accidenjajly, ,or furtively 
burned, to. any extent, and it not amount ta a revocation.: So too at 
cancelling or obliterating. The statute of Chailes 2d is precisely the 
same as our own, with the addition to the specific mod^^cf of .revocation, 
of *♦ tearing." This is but one mode of obliterating, which is found 
in both statutes, so that the difference is not import^nj^. 

It is then not a legal, nor artificial, presumption iof. the ]sw» like the 
presumptiones juris ct d^jure of the civil law, that if the. will be burned, 
&c., it is at all events revoked. So, too, it being destroyed* or lost in 
any other mode. No doubt we would hold, as the £!nglish ecclesiasti- 
cal courts have done, that the mere absence of the will did jfritna Jane, 
amount to proof of revocation. — Toxleyy, Jachon, 3 PhilL, 128. But 
we would hold this merely a natural presumption, as matter of fact, 
and imposing the duty upon him who asserted the conXtavy, to support 
his asseitian by ^ proof. This was the rule adopted b^ the court in 
New. York, in the case of Betisy. Jackson ex dem. — Broiof^ Wend., 
173 ; where they reversed the case cited by counsel from 9 Cow., 208. 
This is the rule which seems to have govenied the proceedings of the 
court below, and their judgment is afiSrmed. 

Will cash, bank notes, bills of exchange, mortgage, bond and bank- 
er'^ receipt pass by a bequest of all the testator's property in apartic- 
uljar house 1 ' • 

Cash and bank notes will pass by sqcb a bequest, .but not bills of 
exchange, bonds, mortgagers or banker's receipts, for, th^, are mere 
evidence of title to things out of the house and ngt things init.— 1 Sclu 
^2,^,318; 11 Ves.,e&, 

WITNESS-GRANTOR. 

The objection to the competency of the grantor te.giye evidence to 
invalidate his deed is founded on interest, not on the supposed rule that 
being a party he is estopped, like the party to. a negotiable, instrument. 
In a conveyance to A. and his heirs, the grantor is a competent, witness 
to prove that the deed as given and received at the time. of itsexecution, 
was to itr for life, and remainder to B. infe^^'-Kronk v. KronJc^ 4 fVatts 
^'SergeanesR., p,l%l. (1843.) 

. £ RBOB to ^he Common Pleas of Beaver county. 

This was an ejectment for 53 acres 45 perches of ,Iand„ bought by 
Jacob Kronk, executor of John Kronk, deceased \ against Joseph 
Krotik. The plaintiff gave in evidence a deed in fee of the land in con- 
troversy to his testator from Michael Baker and w.ife» dated £5th of 
April, 1830. 

The defendant afler giving evidence to show that the purchase 
money of the tract in dispute was in part paid by him. offered Michael 

17 



256 WITNESS— GRANTOB. 

Baker as a witness to prove that the defendant came to him in thefirs^ 
instance and made a contract with him for the purchase of the land in 
dispute ; and farther, that at the time the deed was made by him 
(Baker) to John Kronk, the latter declared that he took the same for 
himself during his life time, and for Joseph Kronk after his death. 
This offer was for the purpose of showing that John Kronk accepted 
the deed as a trustee for himself and his son, the defendant. The 
plaintiff objected to the witness on the ground of his incompetency as 
grantor in the deed. The court overruled the objection as to the first 
part of the ofler and sustained it as to the second. The defendant ex;- 
cepted to this decision, and assigned it for error 

Gilmare for plaintiff in error. 

The rule that a party is not a witness is confined to negotiable in- 
struments. The testimony here was not offered to invalidate, but to 
explain. It was the act of the grantee, not that of the grantor, that 
was to be interpreted.— 2 Dafl, 196 ; 4 Serg. ^ Rawie, 497 ; 2 Binn, 
1S4 ; 2 Serg. ff Rawle, 415; 4 Serg. ^Rawle, 399 ; 3 DalL, 606. 

Shannon amira. 

The grantor in a deed with general warrant is incompetent from 
interest to invalidate it! — 1 Yeates 89, 92, 29i, 305 ; or to show that he 
has not received the consideration money — 3 Yeates 172 ; 2 Binn> 162; 
2 Yeates 219 ; 4 WaUs 363; 16 Serg, ^ Rawle 195 ; 5 Whart. 452; 8 
Serg. 4- RawU 381 ; 11 Serg. ^ Rawle 325 ; 13 Serg. ^ Rawft 323. 
The alleged trust is inconsistent with the deed.— 2 Watts *i25\ 10 WaUs 
318 ; 6 Serg. tf Rawle 401 ; 10 Se9g ^ RawU 339 ; 5 Serg. if Rawle 421 ; 
6 Serg. if Rawle 171 ; 1 Serg. 4- Rawle 361 ; 1 WatU ^ Serg. 195. 

The opinion of the court was delivered by— 

Sergeant, J. — The objection to the competency of the grantor to 
give evidence to invalidate his deed, is founded in interest, not on tbe 
supposed rule that being a party he isesstopped like the party to a nego- 
tiable instrument But Michael Baker does not appear to have any in- 
terest in the question whether the deed which he executed was to John 
Kronk in fee, or to him for life, with remainder to the defendant, Jo- 
seph Kronk, Baker's situation as grantor, and the covenants in his 
deed, would remain unaffected by the result of this suit in any event. 
We are, therefore, of opinion that the court below erred in rejecting the 
testimony of Michael Baken 

« 

Judgment reversed, and venire fa/doM de novo awarded. 
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What, in action of attachment must contain « . . 20 

As to proof rthat, were filed . • • ,21 

As to the voluntary, of a Garnishee ... 24 

As to attachment materially variant from . • .24 

What a sufficient . . . , 25 
As to receiving *tlie, of a juror .... 153 

As to, of a juror . . . • • 178 

By whom an, for a reference must be made . « . 205 

AFFIDAVIT OF DEFENCE. 

Affidavit of Dkfjince— Effect of a judgment being opened apon an . 4 

AFFIBMATION. 

Affirmatioit— As to attachment issued without oath or • . 81 

AGENCY. 

AoxNCY — ^As to the declarations of an agent made after the tsrmiaation of :his 5 

As to acts of corporation by .... 92 

' Liability of agent for want of skill and diligence in the exercise of hif • 195 

As to an, procured under a previous arrangement with a thief . 204 

AGENT. 

AoKKT-r-When the acts of the, of the State are not obligatoiy pa the State . 5 

Effectof the Declarations of one who has acted as . ' . 5 

Effect of an, entering into a submission to arbitration . . . 11 

What a sufficient affidavit of, to obtain attachment . . 15 

How far the act of an, who exceeds his authority is binding on hisv * 

principal . . . . . .40 

As to assignment by, of a bank . . . . 92 

Right of, to insure goods . . . . .148 

Liability of, who exceeds his authority in the execution of simple 

contracts in the name of principal . . • 193 

As to the authority of, to bind principal . . . 193 

As to the eWbeVbff acts and declarations dn the principal . 193 

Responsibility of principal for the fraud of his . . .194 

Liability of principal for, wagetf . . • • 194 
Where an, appropriates the money of his principal to the payment 

ol«r<d9bt of third persons . . • . 1^4 

As to 'presumed authority of, to wairant goods . . - • 194 

As to the duty of, to give notice to principal. Sec. . 194 

How, may free himself from responsibility • • . 195 ^ 



AGRSntBNT — AGREKMCNT OF PARttRA — ALIENS, EtO. 863 

Aqbht— Liability of, for injuries caused by want of skiJl, &c. . .105 

As to act of, done alter the death of his principal . • 195 
Effect of, transcending his authority .... t95 

As to an agreement to place goods in the hands^of . . 195 

AGREEMENT. 

AoRSKMBNT — Asto the validity of an, which is optional with one of the partiei 

and obligatory on the other • . . . .5 
As to the validity of an, by an attorney at law to receive payment of a 

judgment in anything but the currency of the U. S. . 28 

Validity of a bond given pursuant to an, to compound a felony • 44 

As to, entered into by persons when intoxicated . . .54 

When, must be in writing . ' . . . ' lif 

As to a party's ignof^nco of the legal effect of his • . 129 

When an, to pay interest may be implied . • 150 
As to an, entered into by three which will not constitute 'tlMm 

partners . • * . . . . 188 

As to an, to pbce goods in the hands of .an agent . 195 

When the court will decree a specific performance of an « . . 202 

AGREEMENT OF PARTIES. 

AsftBEMBHT OF pAHTiBs— Effect of an, entered into by the parties to an 

action ... . • 5 

ALIENS. 

Auiirs — ^As to the capacity of, to take by descent • • .5 

Enlistment of, in the army of the United States . f 8, 79 

ALIMONY. 

AiiiMovT— Asto the claim of illegitimate children for . • • 10^ 

ALLEGE. 

A.LLBOB— -What a representative cannot be permitted to • 8 
What sufficient to, to recover of steamboat owners for property lost 228, 229 

ALLEGATION. 

AxLiGATioir — As to a judgment founded on the, of an agreement • 28, 29 

As to proof of, in an indictment . . • 131, 132 

In an indictment for murder • « • 175 

As to, against steamboat owners for property lost • « ftSiB, 229 

Necessary proof to sustain, in a bill . • • 242 

ALTERATION. 

ALTnuTioif — Effect of a corporation procuring an, of its Charter 61 

As to an, of a deed by a party • . . ^ • UH 

As to the payment of an altered bill by a party igiorant of th» 129 
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Altibation — At to, of yerdlct by jary • • .151 

A« to, in a deed in pencil mark . • • • 19S 

AMENDMENTS. 

Akmbmbiits — ^When a proceM may be ' . • • • 9 

What will remove the necessity of amending procen • • 6 

As to, of a writ after service . , • • • 6 

As to, where a new trial is granted on motion • • € 

AiB to, to the answer of Garnishee to interrogatories • 16 

Where a retom may be amended by Sheriff . . • SO 

ANCESTORS. 
AvcctTOBS — ^As to an adverM possession commenced in the life tune of dio 4 

ANIMALS. 
AviM ALs— As to httceny of . .129 

ANIMO LUCRANDL 

AaiMO LucBAHDx — Effect under the Roman Law of converting to onet 

own nse, property fomid . • • • 113 

ANIMO REVOCANDI. 
Ajrmo Rbtooahdi— As to the revocation of a will . . 254,855 

ANIMUS FURANDI. 

AiOMUS FvmAiTDi — ^When the, most have existed to constitate laioeny • 113 

ANNUITANT. 

AvHoiTART— Ai to the amount allowed by will to be paid to • 6 

ANSWER. 

Ahswbr — As to who may be cited to, upon interrogatories 
When Qamishee is required to, interrogatories 
As to testimony to disprove the, of Garnishee 
When the extent of Garnishee's liability to be tested by their 
As to amendment of Garnishee's 

Garnishee's liability if, are not full, direct, and positive • 
Aa to sureties of Gramishee who were held to bail to 
How Garnishee's refusal to, is to be taken 
Effect of Garnishee's 

When and how defendant in a suit at law can be compelled 
Whon a party is entitled to an explicit, by the Court 
Aa to an, of an inftuit by Guardian 
As to a feot charged in a biU and deniedin tbo • 

ANSWERABLE. 

4ASWXRABLB— When bwners of a veoel are, for damage ^by negtigeiioo 

of the crew ... 177 



• 


14 


• 


16 




U 


ir 


16 




16 


• 


16 




16 


\ 


18 




25 


td 


33 




104 




133 


• • 


S43 



APPEAL — APPEAL BOND— APPEAR AlfOB-—APPSLLANT^ ETC. 265 

APPEAL. V 

AppEAij-^What the Court are bound to disregaitl on la • • • 9 

, As to liability of sureties on an, bond • • • 

Inability of a party who « . . . _ , , 6 

APPEAL BOND. 

Appxal BoHD— Validity of an, given to the people • * , t 

As to the liability of sureties in an • • • 6 

APPEARANCE. 

AppxAftAifcs — By an attorney for a defendant • • • 7 

Effect of withdrawing plea and . • • • T 

As to the, of Garnishee by counsel • • • 16 

As to the consequence of not appearing at a trial • • • S4S 

APPELLANT. 
Appillaht— As to judgment obtained against • • • 6 

APPELLATE. 
Appxlultx — ^As to, powers and jurisdiction of Court . • 79, 195 

APPLICATION. 
Application — As to the, of money as directed . • • f 

APPOINTMENT. 
AppoiSTMXifT — As to the, of attorney to represent absent defendant • 14 

APPREHENSION. 
Apprxhxmsion — As to rewards offered for the, of a thief • • 186 

APPROPRIATION. 
AppHOPBiATioir — Trespass for, of the soil of a highway . • .119 

As to the, of property found .... 155 

As to the validity of a law authorizing the, of private property to pub- 
lic use . . . . • ^ • 159 
As to the, by the teller of a bankj of money entrusted to him in that 

capacity ..... 232,241 

APPROPRLATION OF PAYMENT. 

AppROPRiATioir OP Payment — Xn action for, to the wrong demand • 7—11 

ARBITRATION. 

Abbitration — Effect of an agent entering into a submission to , 11 

As to a submission to, by a person on behalf of himself and others • 11 

* ARBITRATION AND AWARD. 

AxxiTRATioN AND A WARD — Whensubmissiou to, is annulled by the death of 

- one of the parties ... 1] 



^66 AWfT^-^SaSST — AMAVK.T — ASSENT — AS8BBSMENT, STO. 

ARMY. 

%mifT— EnlutmeniofaliensindieyOftiieUi^tedStetM . • 78,79 

ARREST. 

Abrbst — Da^ of a Sheriff who, a debtor on a teatatnin ea, sa, • 11 

As to privilege from . . • • 11 

What mast appear to jastify an, of a party on the g[rotind of devnlioB 13 
As to an action for maliciously caosing ^e, of pUntiff on a clifll&Bal 

charge ..... 166 

ASSAULT. 

Asf AULr—- Indictment for an, with one instrument sapporled by eTidence of 

an, with another .... 130, 131 

ASSENT. 

Assent — ^When a party*s, will be presumed • • , 12,82,91 

Effect of acts showing the • . • i .80 

Astoextendingtimeofpaymentwitboot, of surety . . 230 

ASSESSMENT. 

AssBssxBBT — As to, of damages on lands thnmgh which a rail road was to be 

opened • • • • 83 

As to a contmgent, by Commissioners ... 63 

Bights of a purchaser of real estate under a sale for an unpaid • 74 

ASSETS. 

Ambts— Right of trustees to proceed in equity against directors who refuse 

to deliver ..... SO 

How, are held upon an assignment for the benefit of creditors 90 

ASSIGNEE. 

Assiqubb— What passes to the, in the assignment of a contract • • 13 

To what does an, of a chosk in action take it subject • 13 

As to the right of an, of a personal contract to sue for a breach of it • 13 

When the right of property vests in . • ♦ 83 

When, may file a bill for discovery . . • .91 

Effect of a tender to, of a mortgage • • • 173 

Liability of official, for costs, &c. . • .188 

ASSIGNMENT. 

UfiosKBHT— As to what passes by the, of a contract ... 13 

As to the, of an instrument not negotiable . • .13 

OfacAoMinaction . . ' 12,39 

Effect of an, made in another State . • • 34 

Effect of an, of a wife's ckottt in action by husband , • 89 



ASSIGNOR — ^ASSOC IATtONrr*^89UlirsIT — ^ATTACBHEITT. ^7: 

AssiavMEKT — Bight of trasteei appoiiiteU by deed of, for the benefit of 

creditors . . <• . . .79 

Bight of a debtor in fidling circumstances to make . » 81, 91 

As to an, by a Corporation . . . .81,83 

When an, is fraudulent . . . • ,82 

Effect of an, for the benefit of all creditors • • • 91 

When the assent oCcreditocs to an, will be praenmed • .91 

As to the validity of a general . • • • 91 

By whom a> general, may be made « . • .92 

As to &e validity of a deed of . • • • 102 

Of a mortgage by one executor. . • • • 108 

Whenmsurer, wiUbeentldedtoan,.ofdebt . • • 148 

Ofapolicyof insurance on life • • ' » » 149 

ASSIGNOB. 
As8iavo& — Bight ofassignee if,, neglect to make a schedule • • 91 

ASSOCIATION. 
Association— As to the articles entered into by • •61 

ASSUMPSIT. 

Assvifparr— Aotionsof . • . 30,37,38 
When a pldntiff may elect to bring trover for goods or, for money re- 
ceived . . . . • 74 
Asto admiflsbnsofanin&pt in, forwork» &c« • •. 133 
For money lent ..... 150,151,153 
As to, against a sheriff for money collected • • • ^^^. 
When, will lie against stake-holders . . • • 227 

ATTACHMENT. 

A^ACBMBNT— As to the affidavit on which a writ of, is to usiie 
Against Absent and Absconding debtors in La. 
Formalities prescribed for service of 
Service of citation on defendant 

As to the remedy by . . . . 

Case of appeal from judgment dismissing proceedings in 
Will, lie against a non-resident if he is in the State at the time it ». 

sued out 7 .... 

Against a debtor who has obtained a respite 
As to, in an action for books delivered to be bound - 
A gainst the property of an absent partner 
Against a partner*s share of the property in a suit 
In a suit against a carrier for failure to deliver goods 
As to, before the debt is due 
As to, levied while the goods are in traniitu 
When foreign, lies, . . » • 
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ATTACHMENT. 



Attach MB KT — When, will lie as to amount of damages . 
When, will not lie . 

As to answers of garnishee. . 
As to the rights acquired by attaching creditor 
When plaintiff in, can obtain funds from Garnishee 
When property may be attached . . ^ • 

Of property received as security for special disbanementB 
Oi surplus in the hands of debtor*s consignee 
When attaching creditor is preferred to consignee 
General nile as to when creditors cannot attach 
Rights of attaching creditors, &c. 

Effect of, being set aside . . • 

As to preference by first attaching creditor • 

Liability of officer for illegal seizure by 
How surety may exonerate himself 
As to the liability of surety on giving bonds 
What attaching creditor must show to repel an intervening pai\y 
What a legal confession of sufficicut property to satisfy 
When garnishee will have preference over attaching creditor 
As to privilege of factor or commission merchant 
Effect of the < want of a citation in the mode prescribed • 
Manner of service where defendant is a non-resident 
Consequence where all the forms prescribed by law are not atrictly 

pursued 
Against absent and absconding debtors in Missoori 
Effect of levying, on property withoat stating to whom it belongs 
As to the statute affidavit 
When defendant waves all objections to the 
When demurrer must be disposed of 

Asto,ofa promissory note 

As to a defective return of writ . • • 

Against absent and absconding debtors in Georgia 

As to amendment of defective return • • 

Against absent and absconding debtora in Mississippi 

" ** " ♦* in Indiana 

As to execution and jreium of domestic 
As to surety and bond . • 

As to record of suits commenced by 

What a sufficient notice of pendency of foreign • 

As to judgment against defendant • • 

As to affidavit against two joint debtors 

What affidavit, writ of, or declaration must set forth • 

As to an, issued without ai. oath or affidavit 

As to proof of bond, ^., in domestic 

Against absent and absconding debtors in Rhode Iskod 

Who not liable to be attached as garnishee 

Againtt abwat and absoHiding debtors in Vermoot 
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Has a tnistee on the qaestion i^hether he has effects or not, a right to 

atrial b^ jury ... 
What reqaiiiite to oonstitate an, of personal property 
What necessary to constitute an absent or concealed debtor under the 

statute? ..... 

Creditor's remedy when trustees neglect to sell 
Statutes relative to the trustee process 
Against absent and abscouding debtors in Massachusetts 
What actions 'may be commenced by foreigners 
Who may be summoned as tri^stees 
Against absent andlabsconding debtors in Maine • 

" '* '* " in New Hamp«hu« 

" " " " in Alabama 

Must the creditor in the case of an absconding debtor be a resident! 
What must appear on the record to sustain a judicial 
As to judgment on original, in another State • 

Effect of an assignment by debtor . • • 

As to voluntaiy affidavit by garnishee . • 

As to conditions in, bond • • • 

When, will be quashed . • • 

As to protection of garnishee . • • 

As to garnishee's answer . • • 

Against absent and absconding debtors in Illinoif • 

Effect of informality in affidavit • • 

What a sufficient affidavit • • • 

As to plea in abatement in . . • ' 

As to an appeal from the judgment of a Justice • 

When writ of, and return are admissible as evidence 
When, bond fatally defective . . • 

Against absent and absconding debtors in Ohio • 
Effect of suing out, on a false affidavit • • 

As to foreign ...» 

At whose instance the process of, lies • • 

Agamst whom foreign, cannot be sustained • 

What proof will set aside a judgment in • , 

What (»nnot be attached . , » 

Against absent and absconding debtors in Arkansas 
As to the manner of serving the writ of, &c. 
Operation of the trustee process in tile New England States 
As tu an actual, and immediate abandonment • 

As to, of effects of a non-resident partner • 

Exemption of wearing a|>parel from 
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ATTACHMENT BOND. 
jATTACBXKirT BoRD— As to socuiity on 
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2W ATTENDANCE — ATTBSTATmW— ATTOIINBT, ETC. 

ATTENDANCE. 

Anmnx^AMCtr-'Vfhen leveral GarnUhees may tax «epimte-tEivel aad > • 29 

ATTESTATION. 

A^UTATioN — At to fiiilore in, by a Sheriff to show ooanty^ &o» • 205 

ATTORNEY. 

ArroBSiT— As to the anthority of, to pledge property . * . . * 
Am to appearance by, and afterwards the plea andappeanmoa with- 
drawn . . . ' . . 7 
As to an arrest of aft • . • 11 
Agreement by, to receive payment of a judgment in something not 

the legal currency* • ... 28 
As toUen of, upon his client's papers, &o. • . 29 — 34 
Bower of an, to direct the sheriff as to the time and maonw of en- 
forcing execution . . . • • • 34 
As to the authentication of a power of . . • .48 
Lien of, on a deed for the cost of drawing it . • • 163 
As to a power of, to sell for a specific sum . . .193 
As to the actsofone acting under a letter of . • • 193,194 
When aflSdavit most be made by plaintiff and not by • .205 

^ ATTORNEY IN FACT. 

iUtTOKifXT 19 Fact— How, may be constituted . • • 92 

ATTORNEY AND COUNSEL* 

ASTOKNKY AND Cquvskl— As to the powoT of . • • 48 

AUTHENTICATION. 

A3JTBSNTICAT10N — Of the acknowledgment of a power of attofney • 49 

AUTHORITY, 

ACVTBOB^TT — As tQ possession under lawful • • • 3 

Effect of an absolute, to draw bills ^ . , • 40 

As to, of agpnt to bind principal '. . • . 193 

Effect of the appropria^nofmoney by agent wid«wt . . 194 

Where agent transcends the limks of his • • • 195 

When, will be, presumed , . . . , £^,229 

When a vehire is not, to the sheriff to summon jniy . , 246 

AVOIDANCE. 

Atoidaitci— As to, of contract by infiuit . , . .137 

Of policy of insurance by ccmceaimeat . . . 149 

What is not concealment to avoid the policy . .149 

Ofpolicy by misrepresentation of facts , ^ U^ 



AIL BAILEE — BAILOR — BAILMENT — BAJNK* ETC. 271 

AWARD 
and . ' . • • 11 

BAIL, 
of patting ID, under attacbmeutia Indiana » • SMI 

a good-defence to a writ oitciri facia* against § •34 

BAILEE. 
B AiLS»— When illegal act of, forfeits bis accruing rights nnder a contract 161, 1 62 

BAILOR. 
Bailor — As to the right of possession restored to, by the iUegal act 

of bailee • , . • 16" 

BAILMENT. 

Bailmimt — As to what imports a, and not a sale • • 34, 35 

As to what would constitue a . • . • 161 

BANK* 

Bakk — As to the declaration of a cashier of a • • • ' 35 

As to the payment of a note payable at and discounted by a - • 35, 36 

When a note payable at a, must be presented • • 37 

By what the parties to a note payable to a, are bound • .37 
As to an accepted draft fur a sum payable in the notes of iFpai^ 

ticalar . . . . .43 

Powers of the Board of Directors of a • . . , .81,92 

Bight ol a, to make an assignment . • • 83, 92 
At to a note made payable at a, for discount but discounted by 

another party • .. . • 186 

As to dealings between • . « • 35 

Lien of, for general balance of accounts . • • 35 

BANKS AND BANKING association!*. 
BAiin AND Banking Associations— As to negotiable drafts, or billiof 

exchange issued by • • • • 35 

BANK BILLS. 

Bank Bills— As to the payment of a note payable to a bank when the 

bills of the bank were at a depreciation • • 35,36,37 

As to the payment of a draft payable in the, of a particular bank • 43 

BANKING HOURS. 

BANKiNii UouHs— General Rale as to the presentment of notea pByal>l9 

at a bank during . . • - • .3*^ 

BANK NOTES. 
Baxx NoTKS—When, are a good tender . • • 24U 

. As to. passing by a bequest • ' . : . • 'i'V> 

18 



*2!72 BAA — BARRATftV BATTERY — BELIEF BILL, ETC. 

BAR. 

Bak — Will a judgment against one odebtor, a new suit agaiatt all 62, 116 

A promise bj an infant no, to a writ of error • • • 133 

What a conclusive, to an action . • • • 152 

When satisfaction is no . • i • 152 

As to a, to the use of a claim by way of set oflT • l«»3 

BARRATRY. 
Barratry — Against whom only, can be coomiitted • • ^ ^ 

BATTERY. 
Battbrt— As to fears excited by threa& of • • « • ?S 

BELIEF. 
BitiBP — As to the, of witnesses that a debtor resides out of the state • 1 

As to a false representation by a vendor which he believed to be tnie 116 

BEQUEST. 
BiquBST — As to what passes by a, of all the testator's property m a partkmlar 

house • . • • • • 255 

BIBLE. 

BiBLB — ^As to an entry in the family . • • • 108 

• BILL. 

Bill — ^When a court of chancery will entertain a, to set aside a contract • 3 

A, to recover-postessionofa note . . • • 41 

As to a, charging a fraudulent attempt to hold property • • 49 
A, in equity to avoid a contract on the grotmd ot frandnleot waiunptb^ 

sentations • • . . • 169-173 

As to the necessary proof to sustain the charges in an • • !t42, 243 

BILL OF DISCOVERY. 
Bill of DiscoTiBT^^Wbeii de^dant may be competed to answer by • 38 

ABtbfiBi^aerQiB « • • « 

BILL OF EXCEPTIONS. 
Bill of Excbptions — As to the fiicts to be placed on record by . 21, 107, 1!)2 

BILLS 6r EXCHANGE AND PROMISSORY NOTES. 
Bills of Exchavgb and Promissory Notes — As to a, issued by an associa. 
tion organized under tlte general banking law without the sanc- 
tion of the comptrorller . . . ,35 
A guirt^ntee ef, held void for not expressing coosideration • 38 
As to a notarial protest, dec. being read as evidence on atrial in another . 

state • ... .39 

Can any thing said by the parked at the time of making a, change its 

chancterT . . • « 39 

Aa to a note made payable to thb order of a fiedtioitt p o w o o • • . '39 



BILL OF LADING — BILL OF SALE BIRTH — ^BLANK. 1^73 



BxLU OF £xcHA5oi AND Pbomi8sort Noteb — When an action will lie against 
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drawers and endorsers in the name of acceptor 
Bute of general law merchant as to protest, &c. 
What may overrule the general law merchant • 

By whom a protest must be made 

As to a letter of credit couferriug absolute authority to draw 
To whom presentment must be made 
When payment of a. cannot be depaanded • • 

What no defence to thn acceptor of a . • 

Incompetency of the muker of a, to be a witness 
As to service qf notice of protest through the mail 
As to question of due diligence in serving notice • 

As to waver of notice by endorser 
Effect of signing a, in blank and giving to another • • 40 

As to a, miiiiappropriated by a broker to whom it was given to get dis- 
counted . . . • • 41-44 
As to an action of debt hy endorsee of a, against endorser , 44 
Right of holder of a joint and several, to take judgment against one • 44 
Can the acceptor of a, dispute the handwriting of the drawer . 105 
As to a, drawn and endorsed in France, and accepted and payable in 

England " . . . . . .116 

Payment of an altered, by a party ignorant of the alteration • 129 

As to the rights of parties to a, to days of grace . • • 184 

Endorsement of, in pencil mark . . . ^ . , 191 

Endorbement by the figures 1, 2, 8, as a substitute for endorser's name 191 
As to, passing by a bequest of all testator^s property in a particular* 

hoose • . ' • • • • 255 

BILL OF LADING. , 

Bill OF Lading — Effect of a, in the hands of a consignee • 17,18 

As to a, given by a common carrier . • • • 53 

BILL OF SALE. 

Bill of Sale — Effect of, transmitted from time to time by comnusnon .meiv 

chant who sells contrary to iostructions . • • 194 

BIRTH. 
]3iKTH — As to proof of the, of a son by record in the family Bible • 109 

BLANK. 

gll^DK — Effect of signing a bill or note in, and delivering it to another 40 

Wbei^eah agent in filing a note in, exceeds his authority • 40 

BLASPHEMOUS PUBLICATIONS. 
Blasphemous Publications — Indictment for publishing, vending^ anddreola- 



274 BONA FIDE— BOND — BOOKS — BORROWINO-^BOUNB ABIES. 

BONA FIDE. 
Bona Fisx — Effect of a bill of exchange issued by an aasociation on B, en- 
dorsee . . . . ,35 
As- to the, holders of a note fraud ulently put in circalation • 42 
As to a, assignment by a bauk to trustees . . * • 82 
Question as to a conveyance whether, or fraudulent . • 91 
As to the transfer of personal property to a, purchaser after the nsoe of 

an execution . ' . . . • 107 

Insurable interest of a, creditor in his debtor's life . • 149 

Transfer of a note endorsed, before it is due in payment of a precedent 

4ebt . . • . 184 

BOND. 

Bonn— How surety on a, for attached property can exonerate bimself • 17 
As to the amount of liability on a, by a part owner where a steamboat 

is attached . . . . . . td 

As to, required for issuing foreign attacbmen tin Indiana . . 20, 2 1 

"When an attachment is fatally defective . . ' , 25 

As to a, given in pursuance of an agreement to compound a felony 44 

Effect of ratifying a contract made while the party was intoxicated bj 

giving a . . . . • .54 

Plea to an action on a . . . . ' . 62 

Defence to the payment of a, given for purchase money of land . 78 

As to, and tbortgage to purchaser by executors for property sold . 108 

As to a, executed by one member of a firm * . .188 

As to, of one partner fur money loaned tlie firm • . 189 

When defendant has no remedy upon replevin * . . • 205 

As to security on attachment • . 213-218 

When sheriff is authorized to demand a, of indemnity . • 219 

As to extent of liability in sheriff's . . . 221 

As to liability of surety on a, fur the fidelity of a commission agent • ^231 

Suit upon a sheriff ^s official .... 44-47 

Conditions of a sheriff's . . . . .4^ 

BOOKS. 
Books— As to declaration of cashier*8 knowledge of stocks on the of a bank 

being given in evidence . . • ^ . I*" 

BORROWING. 

BonnowiNa— Effect of one paitner^s, money fc»r his o)nm use and giving tho 

noteor check of the firm .... 18f 

Where ouo who is a member of two firms, money of one fimi for tha 

other , ... . .168 

BOUNDARIES. 
BoHMPAEiis— As to tha rights of patentee of laud boanded on a river • 68 



BROKER— CANAL— CANCELLATION— CANCELLiNO t)F DBBD, ETC. 275 

IIROKKR. 

Brokkr — Misappropriation of a note by a, iii whose hands it was placed to get 

diaoouutod .... 41-44 

CANAL. . 

Cakal-^As to snrplas waters from a dum for the use of a • • . 63 

As to the right to cut a, through oue*8 own land . • • ^ 206 

CANCKLLATION. 

Cancbllation — As to what causiitutes the, of a will . . • .47 

Of acceptance by mistake uf banker's clerk ' . . • 116 

CANXELLIiNG OF DKED. 
CiHCBLLiMo OF Db£d— Efiect of, an uurecurded, by cousent of parttei . 47* 

CAPIA6 AD SATISFACIENDUM 

Capus ad Satisfaciemdum — As to the disciiarge of a person In costody 

uudera • . . . . .54 

When a married female may be taken in execution under, against her 

alone ..... 124,125 

CARE. 
Care — Liability of steamboat owners fur loss by want of . • 228--230 

CARRfER. 
Carrier— Attachment against, for failure to deliver goods • . 14 

Liability of owners uf steamboats as . .47, 48 228, 229 

CASE. 

Case — Where plaintiff has mistaken his remedy by bringing trespass instead of 1 

As to an action on the, for refusing a lawful vote . • 75 

f As to, against defendant for not repairing fences . • • 109 

Against a sheriti'for not levying under a writ oi fieri facioM . 110 

As to liability of surety on a, fur the fidelity of a commission agent 231 

CASH. 
Cash — As to. passing by a bequest of all testator's estate in a certain house « 255 

CASHIER OF BANK. 
Cashier of Bam k^ When declarations of. may be given in evidence . 85 . 

CAUSE. 
Cause — Effect of an agreement of parties that the, shall be tried apon a cer- 
tain plea . . . . . 5 
As to how 9, stands when the pleas are withdrawn . , 7 
Motion for a rule on trustee to show, dx. ... <So 
When a notarial protest cannot be read in evidence on the trial of a , I 39 
Effect of one party in a, resorting to the confessions of his adversary 1 06 



CAUSi-^Effect of a, being set down for a parti<plar and then bjconsentof par- 
ties set down for another day . • 158 
When judgment may be arrested as for want of . .213 
As to, of action ex contractu and ex delicto . . 228, 229 

CATTLE. 

Cattlb — As to, escaping from an adjoining close . . 109 

CERTIFICATE. 

C^BTiFiCATB — As to proof of oflBcial character by, of county clerk . • 19 

Facts which may be proved by clerk's ... . 21 

As to a notarial protest and, of notices being read in eyidence « 39 

A town clerk's, as to the conveyance of land . . 105 

As to, of good character ... . . . 245 

CERTIFICATE OF A CONSUL. 

CBRTinc4.TB 07 A CoiY3VL~4^ to resident id>road • . ^ 4t 

CERTIORARI. 

Cbrtidrabi — ^As to the removal of proceeding into a higher court by . 154 

CESTUI QUE TRUST. 

CS8T9x Qus Trust— As to negligence of trustees prejudicing the rights of • 8C 

Relation between trustee and .... 82 

Where Executor was decreed to give up bond and mortgage for the 108 

CHANCERY. 

Cbancebt — What necessary to call into action the powers of . 48 

How defendant in, may compel complainant to produce papers • 49 

When, will compel a discovery in aid of a prosecution at law • 64 

As to, compelling the performance of trusts . . .80 

When, wU] make a set. off . . • • ^ 186 

CHARGE OF JUDGE TO JURY. 

Chaboi or JuDOB TO JcRT — To what a party is entided to in the . . 104 

Effect of an erroneous . . . • • 104 

As to the affidavit of a juror that he misunderstood the . . 178 

CHARTERS. 

Chabtbhs — As to enforcing the acceptance of . • • 50 

Effect of a corporation procuring an alteration of . • 61, 62 

. A# to a Corporation complying with the requisites of its • 74 

As to power by, of turnpike company . • • 246 

CHATTELS. 

Chattels— rA» to a, interest in crops .... 75 

As toTeliefin equity in case of • • • .90 



CHECK CHILDREN CHOSE IN ACTION— CIRCUIT COURT, ETC. 277 



Chattels— Right of finder to expenses incurred on accoimt of 
As to a finder of a lost, appropriating it to himself 



113 
155, 156 



• « CHECK. 

Check — When payment to the finder of a lost, will not bar an action by the 

* . owner . ' . . . . 113 
As to cue partner giving a, of tHne firm for n, hm of moi^^ fqr his . 

qwnus«» .;,,,. . 187 

CHILDREN. . 

Children — As to a conveyance of property to, to defeat his wife of her dower 65 

As to the clftim of illegitimate, to the estate of their father . 1Q9 
Bight acquired by, legitimated by the subsequent marriage of their 

parents ...... 109 

As to, leaving the widow during minority . ' • S53^lM 

« ' -• . ' 

CHOSE IN ACTION. 

Chosb in Action — As to th^ interest passed by as^ignmexit in 9 * .12 

To what does an assignee of a, take it subject v • 12 
As to trustee process reaching . , . , • .33 

As.to an assignment of a, not negotiable ... • 29 

Assignmeat<»fa wile's, by her husband « ' , • - ' « 60 

As to finder of a lost, in Illinois . . . • 113 

• CIRCUIT COURT. 

CiscniT Court — As to the discharge of a person in custody under a Capitu 

ad Satisfaciendum issaed by the, of the U. S. . • 54 

CITATION. 

Citation — Formalities of serving attachment and . . • 13 
What a sufficient service of . . • • •16 

Effect of the want of, in the mode prescribed by law • • . I9 

CLAIMANT. 

Claimant — As to adverse possession and adverse . • 4 

Statute for the protection of adverse ; . • • 4 

When sufficient tu show that property does not belong tq • ' • ],8 

When no, appears for property found . .... 118 

As to a judgment against a *. . • • • 152 

CLAIMS. 

Ci*Aixs — Attachment of debtor's, against third perBoos • . » l7 

As to repelling the, of an intervening party . ^ ^ 18 

As to a conveyance to defeat the, -of the wife to dower 65 

As to, of illegitimate children against the estata of tfteir father 109 

Rule of law and equity in a conflict of . . IM 



878 OLIBNT — CLOSE — CODICIL COLLATERAL, ETC, 

CLIENT. 

-•Clxknt-^As to lien ofattorney upon his, papers > , '2$ 

As to presomod authoritjr from ' . . 228,229 

CLOSE. . 

Closb— As to the liability of a tenant of a, to fence against an adjoining 109 

Liability as to cattle which have escaped from an adjoining, through 

defect offences, &c. ... . 109 

CODICIL. 
CooiciL-^DestmoUon of, not a revocation of the will • . * • €f 

COLLATERAL.' 
iCoLLATKRAL — ^As to the, inducement to a coufession • , 132 

What an eztmguishment of debt and not a, secoritj . • 1 S9 

COLLECTION. 
CoLLKCTiON— As to 8 lien for general balance, on paper remitted for, from 

one bank to another * • • • 35 

COLLISION. 
Collision— Liability of owners for, of vessels by negligence of crew 177, 178 

COLLUSION. 

Collusion — As to plea that note was obtained by . , , jtv 

COLORED PERSONS. 

Colorid Pkesons— As to, being entitled to tlie benefits of the common 

school fond 

• • • 

COMMENCEMENT OF SUIT. 
CoMMENtiKMBNT OT SuiT — What is the . 

• • • 

Effect of an alteration of the charter of a rail road before, for instal- 
ments of stock 

COMMISSION. 

CoiwissiON— Right of agent, &c., to insure goods in custody to sell on . 148 

As to a, to take testimony . , ^ ^ 2ii 

COMMISSIONERS. 

ComnssiONKRS — As to a contingent aasessmeut of damages by , 62 

As to water bte sold by, of the land office . . * . ga 

Authority of, of highways to adjust controversies . , X19 

COMMISSION MERCHANTS. 
ComnssioN MaRCBANTs—When, not preferred to attaching creditozv • 18 



50-^53 

53 
61 



COMMITMENT --COMMON CARRIER — COMMON LAW. KTO. 
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CoBMisfiON Mkrchants— Only privilege of factors or 18 

Where, sells contrary to instructions . 194 

COMMITMEMT. 

ComiiTMBiiT — When a debtor upon the jail liberties on a, is not liable for 

interest . • . . ISO 

COMMON CABRIEE. 

Comrnnn Carkixr — As to the liability of, for goods received on his boat . 53 

Who are, and their liability for. losses occaaioned*by accidenti 47, 48 

As to liability of steamboat owners as . . • 298 229 

What sufficient allegation to recover of steamboat owners as . 228 

COMMON LAW. 

CovMOii Law — Effect of the words, '* in her own right*' by, in a grant of 

land to a married woman .... 53 

As to growing crops . . . / . .77 
What sufficient to dispense with the, evidence of execution of an 

agreement concerning lands . . . 106 

As to fencing against an adjoining close • f • 109 

* As to the, sense of the term inn-keeper ... • 137 

What a misdemeanor at, in a sheriff . • « 225 

COMPANY. 
CoHPAMT — As to m/onej advanced by a member of a, for a specific purpose 

COMPENSATION. 

CoMPKNSATiOM — As to, for private property taken for publjo use 

Effect of a promise to pay an officer extra, for doing his legal duty 

As to, for land over which a rail road crosses • • , 227 

COMPETENCY. 

GoHFiTBKcr— As to, of trustees ... 93 

As to, of record in the family Bible, as evidence . 108, 109 

When admisttons of an infant are, evidence against him . 133 

As to, of witness ' . '' . . . . , 137 

Of a record of a prior judgment as evidence . • • 163 

As to, of a juror . .' . . . , 182- 

As to restoring, of witness . . < . 205 

As to, of grantor to give evidence to invalidate his deed • 255 

COMPLAINANT. 

CoMPLAWAiiT — In a bill to recover possession of a note g*ven to broker to 

get discounted . . • • 41,42 

As to a cross bill to compel, to produce papers • .49 

Incumbrance not known to . • . • 171 



150 



54, 159 
186 



890 COM|tOUNOING — (COMPUTATION CONCEALMElfT, ETC 

(^^BPLAiNAMT — Afl to a Contract entered into by, under a mistake 17) 

As to testimony to aathorize a decree for . • • 24S 

COMPOUNDING. 
OoMPo6irDi{rct — As \o a bond in parsuance of an agreement far,& felony 44, €3 

COMPUTATION. 
Computation — As to orer-paymept by a mistake in . . 18 

CONCEALMENT. 

CttifCKiLMBNT — ^As to attacbment in ca«s of, by a debtor to avoid a criminal 

prosQcutioQ . . . • • .15 

As to, of debtor within the state . • • • 21,22 

ESect of, by finder of lost property . . . • 1 13 

Fraudulent, by a purchaser of the fact that he is an infant • 132 

Effectof, by insured either by accident or design . • .149 

As to the, of a material fact . . • • 149 

By whom, niust be proved . . • • • 149 

What is not a, to avoid the policy . • • • 149 

As to undue or wilful and intentional . . • • 231 

CONDITIONS. 

CoMDiTiOHs — As to, in an attachment bond . • • • 24 

As to the performance of the, of an official bond • • 47 

As to emblements if an estate determine by forfeiture for, broken 76 

As to, in a deed of conveyance to trustees • • . .SO 

CONFESSION. 

CoimssioN — When Garnishee's neglect will be cons^ered a • 16 

What to be taken as a general, of Oamishee . • * • 18 

As to evidence called out by resorting to the, of an adversaiy . 106 

As to, of guilt on the trial of an indictment . • • 132 

CONFIRMATION. 

CquPULMATioN — As to, of a sale . .* • .63 

As to a release which has only the effect of a, of the tenant's estate 65 

CONSENT. 

CwissNT — ^When the court cannot admit any other plea without the. of both 

parties • ... • • 5 

Effect of cancelling an unrecorded deed by, of parties , , 4tf 

As to the necessity of stockholders, to alteration of charter • • 61 

Stockholder not bound by the, of others ... 68 

As to the, of parties to have evidence stricken from cause . • M6 
As to stay of proceedings against a feme tole by . • 124 

As to, of an infant . • .134 



«QirainBRATto«i— C0NSIONE8 — qqiiemtiou, sxp. 
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Where defendant for accommodAtipiii to ii^ye the caoAe set down for a 

particular day, &c. . . . . . 152 

Ab to premises occupied without the knowledge or, of the owner . 154 

• CONSIDERATION. 

Consideration — As to a sufficient, on both sides in an argument • • 5 

Where a guarantee was void for not expressing a . .38, 39 

As to a,, f^r forbearance . . ... .41 

When the court will not presumd^the, to be inadequate . 54 

As to the, clause in a deed . . . . .63 

As to a conveyance of property without any valuable . , • . 65-73 
f^ect of an assignment of the wife*s choses in action by her husband for 

a valuable . . . . . . 69 

As to the, of natural love and affection . ' . 70 

What constitutes a valuable, for an assignment . . .91 

Insurance against fire in, of the premium . . . 147 

As to a bond of one partner taken as the, of a loan ^ . . 189 

As to goods sold for valuable, which were 'obtained by fraud . 212 

As to transfer of goods by consi^ee for valuable . • • 230 

CONSIGNEE. 
CoNSiONJSE — When Garnishee, if he be a, may claim a preference as a creditor 

of consignor . . . . .15 

What a creditor may attach in the hands of debtors . . 17 

When attaching creditor is preferred to . . . 17, 13 

How to enable the owner or, of a vessel to attach . .25 

As to, of goods obtained by fraud . . ' . .212 

As to a transfer of goods by, for a valuable consideration . 230 

CONSIGNOR. 

Consignor — When consignee may claim a preference as creditor of . 15 

When attaching creditor will have a preference over consignee to pro* 

perty in payment of a debt due by . • . 18 

As to, right of stoppage in ^ra;t«s7u . . * 230 

CONSTABLE, 

Constable — As to powers, right, and duties of . . .54 

As to a, recovering a reward offered for the apprehension of a thief 186 

When a, is authorized to demand a bond of indemnity , 219 

CONSTITUTION. 
Constitution — What are the law and, of a society , , .61 

As to powers conferred upon states by . ' . , 117 

CONSTITUTIONAL LAW. 
Constitutional Law — When a person in custody cannot be discharged by a 

tate officer . . . .54 
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CONSTRUCTION. 

CoMflTRUCTioif — What a governing principle m the, of a deed 
Rale in fiie, of all deeds as to pigpsumption of fraud* 
As to varying tbe, of a power of attorney « . • 

As to satates authorizing the, of railways 

CONSUL. 
QoHsuL— As to certificate of, authenticating the acknowledgment of a power 
ofattomey «... • . 



63 

82 
193 
227 



48 



CONTEMPT. 
Cojf TXMPT— As to escape of a prisoner convicted for 

CONTINGENT. 

CoMTiiioiif T — As to a, obligation to pay in default of the principal 
As to a, assessment of damages by commissioners 
As to a, deternlination of an estate . • 

CONTRACTS. 

CoRTRACTs— When a court of chancery will set aside a 
When the, of an agent would not be obligatory 
When, of carrier was held to be not absolute • 

As to, entered into by a person in a state of intoxication 
When court of chancery will compel execution of . 
A bill for specific performance of 
Where one is induced to enter into a, by duress » 

As to a, made for the purpose of avoiding litigation 
As to jurisdiction to bind foreigners in relation to • 

Effect of foreigners entering into, ignorant of the law 
As to, made in another country 

Discharge from, in consequence of misinterpretation of the law 
As to, entered into.for fraudulent purposes . 
Defence when the terms of a, are varied by a cotemporaneoos 

tandum • • • • ' • 

Effect of a party's ignorance of the law upon a 
How an infant may ratify his, after he is of age 
As to setting up infancy in avoidance of 
As to what is fatal to a, for insurance 

Rule as to incidents affecting the validity of . ' . 

As to avoidance of, on the ground of fraudulent misrepresentations 
What is a month in mercantile 
As to a partner binding bis co-partner by a, under seal 
Effect of an agent exceeding his authority in the execution of simple 
Failure to perform a special, at the appointed time 
What not sufficient to avoid a, of sale . * 

Effect of, stipulating for usurious interest . . « 

As to a, made under mistake of a material fact • 



224,225 



47 
62 
75 
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53 

54 

54 

54—61 

73 

104 

114 

115 

116 

116 

117 

118 
129 
133 
137 
149 
162 
170—173 
184 
189 
193 
205 
212 
246 
251 



CONTROL— HTONTROVERSIBS—rCONVBRSION — CONTETANCEy ETC. 283 



• CONTROL. 

Co]iTKot~As to the, neoeaaary to constitato an attachment of personal pro- 
perty . . • . . 21 
As to the, of a husband over the right of .dower • 65 ' 
Liabilitj for assuming the, of property obtained by duress , 73 
As to delegation of, over the property of a bank * 92 

CONTROVERSIES. 

CoaTftOTKBsixs — As to cognizance of, between foreigners • • 114 

Who are authorised to adjust, in relation to highways • . . lid 

CONVERSION. 

CovTKBsioir — When' officer may maintain trover for wrongful, of goods • 54 

As to wrongful, of property found . . . . . 113 
As to intention of, to his own use of property found . .158 

As to a denumd being necessary where leased property has beoi sold on 159 

CONVEYANCE. 

3 



CoNTXTAifCB — As to a bill in chancery to set aside a • • 

What words in a grant to a married woman will operate as a, to her 
husband ..... 

Effect of a reference in a deed of, to other deeds 

As to fraudulent ...... 

As to misrepresentation in the, of property 

As to, of the whole of land by one of two tenants in common 

CONVICTION. 

CoMTicTioN— As to, on one count in an indictment • • 

As to a new trial after a, for murder • • 

As to admissibility of evidence to prove a previous • 

Trial while imprisoned under a previous • • 

Escape of prisoner imprisoned upon a, for contempt • . 

Arrest of judgment after a, for murder . • 

COPY. 

Copt— As to posting, of attachment by sheriff • « 

As to a, used before an examiner and not the papw • 

CORPORATE PROPERTY. 

CoRPOBATS Paopxett — As to, of a school district . • 

CORPORATIONS. 

CoBPOBATioNS — When suit in eqnity may be maintained against, as absent de- 
fendant . . . . . t 
Cffectofa, procuring an alteration of its charter . •61,6$ 
As to negotiable paper issued by, for debt . • 62 
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61 

118 

170,171 

186 



113 
179 
203 
219 
S25 
246 
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iSi CORPORATlbNS— COST8--C017NSEL COVTrfS-'^OOVfmLY, ETC. 

Corporations — As to an action against a, for an injury resnlting fr*m their 

negligence . ' . • . . 6S 

Power of a, to assign its property . . . • .81 

Bight of foreign, to maintain action • • • 114 

As to power of turnpike, to erect gatea • • •246 

CORPORATORS. 

Corporators — Distinction between corpbrations and • • 03 

COSTS. 

CosTB — As to condition in attachment bond for the payment of • •24 

Lien of attorney on his client's papers for . • • 29 

Lien of attorney for the, of drawing on a deed . - • • 163 

Liability of official assignee to the, of defending an action 186 

Right of pmchaser to, who is discharged by reason of bad dde • 202 

COUNSEL. 

CouKSEL — As to costs of, Opinion . • • • 202 

As to the, of record of parly . • • . 22S 

COUNTS. 

Counts — When tha court will give leave to amend by inserting Ae proper 6 

Plea to a, in debt on a promissory note . . .117 

Where one, in an indictment is good and the others defective • 138 

Where a declaration container a good, among defective • 192 

COUNTRY. 

CqIjrtbt — Corporation established by the laws of a foreign • - • 114 

As to jurisdiction over foreigners residing in a • • 114,115 

A« to a knowledge of the laws of contract in a • • ' •' 115 

Miainlerpretationof thelawaof a • . HQ 

COUNTY. 

County — ^Where sheriff takes a recognizance and fails to show' the, of 

which he is sheriff • • • , , 205 

COUNTY COURT. 

County Court — When decisions can be reversed by Supreme Court . 21 

As to commissioners appointed by order of • • 62 

COURT OF CHANCERY. 

Court of Chancbrt — ^When, will entertain a bill to set aside a contract . 3 

When, will not refuse to compel execution pf contract .■ 54 

As to f^rinciples upon which the, compels a discovery . • 64 

Appeal from the decree of a .... 66 

Where, will interfere by injanctton . . • • 81 



GOURT/I O*' EqlUlTr COURTS — COURTS MARTIAL— fcOVIN, ETC. 2%fl 



COURT OF EQUITY. 

QdosT OF Eqoitt — As to pTDceedingB in a, against absent debtors • 1' 

What necessary to call into action the powers of a • • 48 

As to the jurisdiction of a . . . • 80 

When a, would pennit a trust to &il • • , . S2 

As to protection of trusts by a . . • • 90 

COURTS. 

CoVRTS — As to the method of proceeding in, of equity against absent debtors 1 

When of, chancery will entertain a bill to set aside a contract 3 

y^ hen, cannot admit any other plea . . • .5 
When, will give leave to amend . . . .0" 

What the, are bound to disregard . . • • 6 

"Where apj)6arance and plea are withdrawn by leave of • 7 

Whatnecessary to call into action the powers of, of equity . . 48,49 

* When, of chance^ will not refuse to compel executions of contract 54 

As to a judgment of county, against rail road company . • 62 

When the, will open a judgment obtained by default • . 74 

As to instructions by, of common pleas . • • 75 

As to evidence before the supreme, on appeal . ~ • 105 

As to a decision of a, on a matter within its discretion • .107 

As to 'the faith and credit of judgments of state • • tl7, 152 

As to judgment of, with no jurisdiction . • 152 

As to judgment of, with jurisdiction . . • 152 
When a, will set aside a verdict for party's having private communica- ' 

tion with jury . . . . • 153 

As to cases where, of law and equity have concurrent jnrisdicdoii • . 163 

When, of equity will not abate a private nuisance • • 1 85 

When, will not postpone a trial . . • •189 

Decision of, of king^'s bench as to validity of a, writing with pencil 1 92 

When, will decree a specific performance of agreement • . 202 

Sale onder decree of ..... 813 

As to i^entre without seal of . . • • • 246 



COURTS MARTIAL. 
Courts MAifii-ii. — When judgments of, are cohchiBivB 

COVIN. 
Cotrui— As to fraud and . • |^ 

COVENANT. 

CoYBRAiiT — As to a, of general warranty • • • 

As to general issue in . • • 



/ 152 



. iir 



78 

192 



COVERTURE. 

CcprxRTirftK — Where the wjfa became entided t^ an estate as heir at law 
during . • 
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tfRBDI.T-—CE^OITOR— CREDIBILITY, £TI? • 

CREDIT. 

Qbidit— When foreign attachment, in the hands of Garnishee ... 1$ 

How, in the hands of third persons may be attached . SO 
As to trustee process against rights, or, of concealed or absconding 

debtors • . • . ' • 93 

As to, procured by in&nt by misrepresentation • ' • IS» 

As to, procured by one of several partners upon the, of the others . 18S 

. As to, of principal procured by agent • • • 199 

CREDITOR. 

I 

Ceboitor — ^When a, may muntain a suit in equity against a corporation ere- ' 

ated by another state or absent defendant . * . 1 
When a court of chancery will set aside a contract of conveyance made 

to defraud . . - • 3 

As to the character of a personal representative as . . 3 

When a, is bound to apply payment to a particular liability . . 7 

As to the fact of debtor*s intention in the application of payment by 7 
When a, may attach before his debt is due • . .14 

As to foreign attachment when debtor and, both reside out of the state 15, 19 

As to the rights acquired by attaching, against Garnishee • . 16 
As to a, attaching property in the hands of one. as secorily for special 

disbursement . . • . .17 

As to preference of attaching, to consignee . • . 17,18 

Preference of first attaching, over others . • . 17 

What attaching, must show to repel the claim of an intervening party 18 

When Garnishee cannot claim a preference over attaching • 18 
As to lien of factors, over attaching • • .18 

Mnst the, in case of an absconding debtor be a resident f • 34 

Liability of, for suing out an attachment on fidse affidavit . .. S6 

As to assets upon an assignment for the benefit of . • . . 90 
Aa to preference of, by debtor • • • .91 

Aa to an assignment for the benefit of • . . 91 
Eflbct of a judgment obtauned against one of several oo-contractOTB 

by a . . . . .116 

Bight of, to maintain tmstee process against vendee of proper^ 

firaudulently purchased . • . • 118 

InsoFible interest of a bona fide ^ in his debtor's life • 149 

As to applicati^ of partnership goods in a contest between • 198 

Aa to the fiict of being a, disqualifying him to testify in a suit , • 314 
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CRIMINAL PROSECUTION. 

Obyhival pROsxcuTiOH — As to concealment to avoid . • .IS 

CROPS. 

Caora— Emblements and ..... 7ft— 78, 153 

CROSSBILL. 

Cbom Bill— Aa to filing a, for diacoveiy • • .49 

CURATOR. 
GuBATiiR-»Aa to the appointment of a, ad hoe to rapreaeiit defendant who 

resides in another State . • • ' 214-218 

As to interrogatories to be served on, ad hoe . • 214-218 

CURTESY. 

CvKTisT — ^As to the interest of a tenant by U^e , 62 

CUSTODY. 

CffSTODT — Applicationofanattomey to bediscliarged.from • • 11 

As to the actoa], of property by attaching officer • . . 21 
When a court of chancery will coippel the restoratipa of .popon to 

the, of the examiner . . . • . 49 

As to the discharge of a person in, on a capai$ ad Mt^faeitmdum • 54 

As to discharge from, by tender of pay men: . .118 

Right of agent, to insure goods in, to sell « 148 

When a Sheriff is presamed to have the, of goods . 231 

Lxibility of Sheriff fpr letting a prisoner out of his 225 

CUSTOM. 

CusTOii — ^When pftrties are bonnd by established, of bank • • 37 

As to right to cross by . . . . , ffi, 77, 78 

As to tlie, of merohants relative to endorsement . . 192 

As to, controlling established principles of law . « 14q 

DAMAGES. 

Damaoks— As' to the amoant of, necessaiy to wammt aa aetto lot die 

wrongful invasion of property , • • • 2 

As to amount of, whero attachment will lie . . « 15 

When, may be given beyond those actually sostained . .62 

As to, where rail road passes through lands » . , 62 

As to interest in an action for, when goods are inferior to fanpfple 150 

When lessor is bound to indenmify lessee for . . 158 

As to the rule of . . . . . • lli9 

An action for, tp a vessel by negligence of crew , • )77 

As to defendant's right to recover • • . •205 

As to, for openiiig a road through land . . • 218 

What Sheriff may show in mitigation of « .219 
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Damaobs^As to an ftction to recover, for alaiider • 

Af to* by waj of recoupment . • 

DAYS OF GRACE. 

Days ov QnAca— Ai to a auit oommonced before the, bad expired 
Wbo are entitled to, as a matter of right 

DEADLY MALICE. 

DiADLT M4UCK-^As to, coBoeived in oonBeqoenoe of adolteiDna ooO' 
nection . , • 

DEATH. 

Dbath — As to crope growing at the time of devisor's 

As to, when caused by the ignorance of an apothecary's clerk 
As to the mode of, proved agreeing with that charged in the indict- 
ment • . ' . 
As to, produced by a wound wilfully inflicted 
Dissolution of partnership by, of one partner 
As to the acts of an agent done after the. of prmcipal • 
Abatementofsuitinreplevinby, of plaintiff . . 
fiy whom a teirtfadiu may be maintained after the, of plaintiff 

DEBT. 

Dkbt— As to an attorney pledging property of principal to secure his own 
When attachment may issue before the, becomes due 
As to attachibient of, in the hands of third persons 
Where a judgment is i^rima/acitf evidence of 
As to a bond given to compound a felony, for a valid • 

When no aemand of a, is necessary 

Bight of a trustee in a deed of trust with a power to sell to p^ 
Plea to a count in, on a promissory note 
Effect of a tender of the amount of, and ooata • • 

As to suit for, by guardian of an idiot 
When duties become a persona] ' 
As to extinguishment of, by a discharge 
Efieet of insurance by mortgagee for his own 
Insurable interest of creditor in his debtor's life for \m 
As to interest accruing on, while debtor is in the jail • 

Judgments of a sister State as evidence of 
As to satisfaction or payment of 
As to a notable instrument in payment of a preexisting 
What takes a, out of the operation of tiie statute of limitation 
As to a note endotaed bonajide before due in payment of a precedent 
Effect of an agent appropriating the money of bis principal to die 

payment of the, of a third person 
Aa to a, underm oontnttt for nsorious interest • • 
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DEBITDR. 

As to the necesttiy proof that a, resides out of the State 
As to proceedings in oooits of equity against absent 
Appropriation of payment by a 

Duty of Sheriff as to arrest and committal of . • 

Attachment against absent and absconding, in Louisiana 
When attachment will lie against the property of absconding 
As to third persons holding property of 
As to attachment of, property in the bands of others 
Attachment against absent and absconding, fn Missoufi 
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II « II .1 44 Ohio 

" " " " ^ Arkansas 

Gflfect of a judgment against one of several co-, 
As to preference of creditors by, in &iling circuuAtances 
Insurable interest of creditor on his. life 
As to liability of, for interest while on jail liberties 
Liability ofoflBcerfbr not taking bail of . • 

D£ BONIS NON. 
Pa lOins HOW— As to administrator , 

DECEDANT. 
DiOKDAMT — As to the destruction of a codicile made by • 

DECISIONS. 

DECISIONS — Beversal of, of county coart by supreme court • 

When, of a court are not the subject of a writ of error 

DECLARATION. 

DccLABATtoir-^As to the necessary description in a • 

Plea to a, in oflbet . . . • 

As to a, upon a judgment of another State . , 

As to a, alleging an unconditional promise of marriage • 
Where a, contains a good count among defective Aunts 
What nmst be set out in a, for verbal slander 
As to, of prisoner • . • • 
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DECLARATION. 

DscLARATToir — All to, of agent made after the termination of agency • fi 
Effect of the, of a cashier of a bank • • .35 

Aa to the admiiaion'of dying, as evidence • • » - 106 

DECREE. ' 

Dkcssi— Effect of a, that gamisher pay to plaintiff (he fonda of defendant 16 

Effect of a, in a foreign coantry . . • • 116 

When a, against minor defendants may be impeached • • 133 

As to emblementa of Uiuds sold under, o( £[>recloaiire • I 153 

As to a sale and title under a, of court . . • • 213 

What sufiicient proof to authorise a . • • 24S 

DEED. 

DnD — WhatsufBcientevidenceof theezecufion ofa . • .3 

What a sufficient proof of adverse possession to defeat a • 4, 63 

Effect of the cancellation of an unrecorded, by consent of parties • 47 

As to a, absolute on the iace as security for money loaned . 49 

As to latification of an agreement made while intoxicated by giving • ' 54 

Rule in the construction of . . • • 61 

When other, are to be regarded as part of the conveyance • • 61 

Effectof the, uf a master in Chancery . • • 63 

As to the habendum iu a . . • • .63 

As to the explanation of the consideration clause in, by parol proof 63 

What a governiog principle in the construction of a • • 63 

When a sheriff's, takes effect . . . .63 

As to acknowledgment of a . ' - . • 65 
Bight of trustees appointed by, of trust for the benefit of creditors 79, 80, 82, 83 

As to an assignment by, for benefit of creditors . . 91 

Effect of an erasure in an immaterial part of a . : • 104 

iiienofattorney ona, forcostof drawing it ,. . • 162 

As to the incompetency of a grantor to giro evidence to invalidate his 255 

DEFAULT. 

Di^AULT — As to objection to a judgment by . . . - • 24 

When a judgment rendered by, will be reversed • • 25 

When the <iourt will open a judgment obtained, by • •74 

DEFEAT. 

DivsAT^-What must be proved to, a deed on the ground that the grantor was 

not in possession . ... 63 

DEFECT. 

DxFiCT— What, may be am«ided on motion . « S 

When sheriA'may amend a, in a return . • .SO 

As to a fatal, in an attachment bond . • • S5 
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DBrsoT— As to escape of cattle through, of fences • .109 

A8 to, cnants in an iudictmeut . . . . 13^ 

As to, coam in a dechiration . . « .192 

A person selling an article bound to supply one xvithout . 213 

DEFENCE. 

DavKHCK —As to affidavit of . • • « 4 

YfThat ft good, to a writ of scire facias against bail « •34 

As to a discovery fatal to the, set up . , . 38 

'What no, to the acceptor of a bill of exchange • • 49 

When a tender is no, to securities ... 44 

An equitable title no, in ejectment . . .73 

What may be set up as a, to the payment of a bond • • 78 

As to a, arising from the terms of the contract being varied • 118 

insanity as a, under an indictment for murder . • . 166 

As to special, set up by prisoner . • • 203,204 

DEFENDANT. 

DErMiBi.NT— When a corporation may be proceeded in equity ag&inst, as 

absent ^ ♦ • • • . , I 

What, in ejectment must show to compel plaintiff to proof of ouster 3. 4 

As to the assent of, to amendment of writ ... 6 

Formalities in attachment against absent . ' . .13 

Asto,inattachmentin the several States . • • 13 — 28 

As to ofl&etting demands by, against plaintiff ; • .29 

Plea of nul tiel record and declaration of set off by . . 29 

How a, in a suit at law may be compelled to answer . . 38 

As to a, in chancery compelling complainant to produce papers . 49 

As to the immunity of, dwelling from forcible entry . • 107 

As to a tender by, brought by habeas corpus, . ,118 

When a decree against minor, may be reversed . ..^ • 139 

Where, consents for the accommodation of plaintiff to have the case pat 

down for a particular day, . . . • 152 

Frouuse by, to marry plaintiff if he ever married at all • 169 

As to misrepresentations made by . • • • 170 

As to letters of credit written by . • • 195 

As to a waiver of, rights to damages • • • 205 

As to an offer of, to file a bill of exceptions' . • ' • 229 

When, must be present at the rendering of a verdiot • • 25 1 

DELIRIUxM TREMENS. 

DeuriiIx Tbxvxii»— When) excuse for criiaa * • • 'M» 167 

DELIVERY, 

0SLITIBT — As to goods t»/ran«i/» before, to consignee . • • 15 

As to, of goods by carri^ . • .53 
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Dbutibt— -Whon a deed panei the title aa , • • .63 

How an awignee may obtain the, of pro})erty • • 91 

Am to acts of execaton relating to the, of gooda • • • 107 

Effect of the mere, of goods . . • • 118 

Asto, by releasor to a releaase ... • • 205 

DEMAND.* 

DBkAND— When garnishee cannot set np a, in oompenaation • 16 

When affidavit must contain a description of . • .20 

As to what the law, between creditor and surely • . 45 i 

When no, is necestary . . • .64 

When a party is liable in trover without previous • • 73 

Necessary, in case of forfeiture of lease by non-payment • .116 

As to recoveiy of interest from judicial . . . 160 

When chancery will set off . ' .' '. . 186 

Aa to assumpsit against a sheriff for money collected witfaoat previoiu SSI 

DEMANDANT. I 

Dkx ARDANT — ^Whon, is entitled to the crops • • • .77 

DEMURRER. , | 

DiMVRRVR— When, most be disposed of . • • . • 19 j 

As to duplicity in a plea on a general . • • 89 

DEPOSITOR- I 

DEPOsiToa—Uabili^ of stakeholder to, for deposit • • 258 

DEPUTY SHERIFF. 

Dbputt ShkrifT— Liability of sheriff for moneys collected by • 221 

DESCENT. 

Dkscsht— When capacity to take by, must exist . . .5 

DESCRIPTION. 
DascmxPTioii — ^As to the necessary, in the record of a suit commenced by 

attachment ... . • t 20 

DESTRUCTION. 

DisTRVCTioir— As to fears excited by threat of the, of property • . 73 

As to parol evidence in case of the, of a record • • 106 

DETERMINATION. 
DiTXiuiiii ATioN-^As to emblements where the, of the estate is contingent and 

uncertain * . • . • .75 

Effect of, by the act of another .... 76 

Effect of a certain interest and known . ... 76 

As to emblements where a person determines his own estate . 76 
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DEVASTAVIT. 

DlYASTATiT — ^Baepondbilityoftraiteesfor ... . d2 

DEVIATION. 
DlBYiATioH^-What must appear to jnitifj the arroil of a pefioa on the 

gromidof . . . . • . « 12 

DEVISE. 

Dmsz — ^When a. to executor entitles him to the crops • . .75 

As to emblementi in a, of laud in fee simple . • 97 

DEVISEE. 
Dbtisxe — Am to the diBtinction between the heir and, in relation to «mble> 

ments . ' . . . ' .75 

As to oYidence of debt to charge heirs of . . . 108 

DEVISOB. 

DxTisoR— As to the presumed intention of^ in favdr of devisee * . .75 

As to crops growing at the thne of, death • . • ' 77 

DILIGENCE. 

DtiLiGENOX — ^When the question relative to due, belongs to the court • 40 

As to degree of, necessary to call into action the powers of a court of 

equity . . . . • 48 

DIRECTORS. 

DiRBCTORS — Asto the authority of board ot, to bind individuals • . 6l 

Bight of trustees to proceed in equity against . • 80 

As to the right of^ to make assignment . . . .81 

As to tho control of, over the property of a bank . . 9^ 

As to money advanced to a, by a member of ttie compaiiy . • 150 

DISBURSEMENT. . 

DisBURSKMXNT— ^ to attachment of property received as security for ftpedal 17 

Lien of attorney for costs and . . . .29 

DISCHARGE. 

DiscHARox — When bail will be, on motion . . . - • * 34 

As to, of surely . . . •• • 45 

As to, of surety for the performance of official duty *. , 47 

Wben a person in custody cannot be, by a State officer • 54 

Effect of a, under the two thirds act . . . • 147 

As/ovofseamenand withholding wages . . S62 

♦ DISCOUNT. 

DiscouHT — As to a note made payable at a bank for . • 106 

• As to usurious rale of . * . • . 245 
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DI8C0VEBY. 
DiscoTKBT— When a defendant ia a anit at law may be compelled through a 
biUo( to answer 
Aa to aersM biU of, to compel the prodoction of popen 
When chaneerjr compels, in aid of a prosecution at law 

DISCRETION. 
DxBCRCTfoa — As to decisions of coort on matters within its • . 

^ Ofcommissioners to take aecnrity for payment of monej • 

When a coort maj at its, grant a new trial 

DISHONOB. 
DisHonoR— As to protest and notice upon the, of promissory note^ • 

DISPOSITION. 
DisposiTxoa— As to gratnitdds, made by parents of illegitimate children • 

DISQUALIFICATION. 
DisquAUFiCATioa— AstOfOfa witness . . . • 

DISSOLUTION. 

DissoLOTiQir-— Mo^onfor,ofattachmedt . . . * 

JCfiect of, of partnership by death of one partner • • 

DISTBIBUTEE3. 
DisTRnuTBKS— Aatotfaedghtof • • 

DI8TBIBUTI0N. 
DisTBxeiJTioa — Effect of a sale by an administrator for other porposet tium 
Aa to, of property by asngnee - . . ' • 

DISTBICT. 
DiSTBXCT— As to levying execution against school 

DIVEBSION. 
DirxBsxoH— When action may be brougtit for, of a stream . • 

DIVORCE. 
DxYOBca— Liability of a husband who comes for a . • • 

Effect of, a ^ineulo nu/MmowU as to emblements • • 

As to jorisdbtjon of appUfcation for • • 

DOCUMENT^. 

DocvmaTS— Eflfoct in equity of ^ving'that, were not intended to be what 
tfaey purport to be . . • ^ 

' DOMESTIC. 

DoHBsno— Against whom, attachment vnaT issue in Missinippi 
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D0MK8TIC — Method of proviog the execution of bond in attachment SI 

As to remitting foreigners fur relief to their own, ttibunats . 114 

When jadgments of other States are on the same footing as, jodgmeats 117 

DOMICILE. 



DoMicuB — Aa to attachment against a debtor whose, is not in that jurisdiction 14 

When a party may not gainsay his own declarations as to • 64 

As to disputes being determined according to the laws of the defendants 114 

DOOR. 

Door— When an officer may break an outer, in the execation of tL civil pt ooeM 185 

DOTAL RIGHT. 

PoTAL RiQHT — As to mortgage of the wife on the property of her hosbaad 

for her ..*..• 126 

^ ' DOWER. 

t>owxs^Right of a widow to, in rentf of land leased by her hosbaad whoa 

she has executed a release to leasee of her, rights • • €5 

When equity will set off a share in case of a, estate . , 65 
When a deed acknowledged is not good to bar a » .65 
As to the legal right of, over which the husband has no control . 65*-73 

Effectofalegacy in lieuof • • . • 158 

DRAFT. 

Draft— As to a, for money to be applied to a particular liability • . 7 

Effect of a negotiable, issued by an association • • 35 

Right of a holder of an aocepted,payable in the notes of a partioolar bank 43 

DRAWER. 

I>rawxb —When action will lie against, in the name of the acceptor • "29 

When payment of a note cannot be demanded so as to chaige t 40 

Acceptor cannot dispute the handwriting of • • • 105 

DRUNKENNESS. 

DBVirKKirNBss>-AB to insanity caused by habitual • , * . 166 
No excuse for crime • , ^ SWy W 

DUPLICITY. 

MruciTT — A» tO; in a plea .88 

DURESS. 

DuBVss^Effect of a contract entered into by . • f$ 

As to, by imprisonment under legal procesa f9 

As to what constitutes, per miiuu i 7S 
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DWELLING. 
DwBLLiiro— As to the immanity of a penon's, fi^ym forcible entiy . 107 

DYING DECLABATIONS. 

Dtimo Dsolaratioms — ^Ai to the admission of evidence of • % 106 

Whan a witoeaa may be allowed to state the snhatimDaflf • • 106 

EFFECT. 

EmoT— When a sheriflTs deed takes . « .63 

When judgments take . • • • 192 

Of a tender to mortgagee before foreclosmre • • 173 

When eqoi^ ^^dllrelieve from the, of an act or oontUKSt • 851 

EFFECTS. 
Effkpts — When persons having, of debtor may be cited to answer intenogs- 

tories . . . .14 

When foreign attachment lies against, in the hands of gamisher • 20 

As to right of trostee when charged with, . • • 21 

When, in the hands of atnistee may beattached • • . 82 

As to an assignment by adebtor of aU his, . • • 24 
Liability of a creditor for suing ont attachment against tb^ of hia debtor 

on false affidavit ... • . 26 

AstoatlBHshment of, of a non-resident partner • • • 188 

EJECTMENT. 

Ejkctmbvt— What defendant most show to compel the plaintiff to proof of 

ouster . • • • 3 

As to new trial on motion of plaintiff in . • .6 

, Equitable title no defence in . . • « 73 

Upon what plaintiff in, can recover • .74 

When the court will open a judgment obtained by defendant ia 74 

Who may maintain . • • • • . 74 

As to an action of, against an infimt • • • . 134 , 

ELECTION. 
EVICTION — As to returns made by inspectors of • • • 74 

ELECTION OF ACTIONS. 

Eubonoii ow Actions — When the owner of goods may elect between trovor 

and assumpsit . .' • .74 

ELECTORS. 
Elsctors — As to who are lawful • . . • 79 

EMBLEMENTS 

EvBLSMBNTs— What are . . • • 75 

Who shall have . . . • 75 
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Emblsmiiitb— Distinction between heir and devisee in respect to . 75 

As to, where the estate is determined by the act of God . 75 

As to, where a person has a certain interest . ' . 76, 77 

Aa to, where a person determines his own estate . 76 

Af to, ifan estate determinea by forfeiture of creditors • 76 

Aa to, when an estate at will is determined by lessor . ' . ^ 76 

Af to, whose the termination of a lease is fixed and certain • • 76 

What are i|Dt, in Maryland . . . . '76 
To whom, belong if a tenant ior life die before the ground is actnally 

. sown . . . • . ♦ 77 

Towhat,anexecntorofa tenant for life isentitied ' . . .77 

« Aa to the right of a mortgagee not in possession to . • 77 

Aa to the right of lessee to, in Vermont . . . . "^ 77 

Law of, in the several States . ' • . 76, 77 
When, of lessee are protected where land is sold under a decree of 

foreclosure . . . * . 153 

EMPLOYERS 

Emplotbbs — As to liability, for the torts of servants 2t9 

As to surety for fidehly of agent to • ^ 231 

ENCLOSURE 

Emclosubx— As to fences between adjoining . 110 

ENCUMBRANCE 

EiicuMBBAircB — When, may be set up as a defence to payment • 78 

ENDORSEE. 

Eedorsbb — Right of a bone fide, of a negotiable draft or bill of exchange issued 

by an association . . . .35 

When, may maintain an action of debt against endorser • 44 

ENDORSEMENT. 

Ehimbsbmknt — As to security by, in these words '* I gnaranly the cQllection 

of the within note" . . , . . 38 

Necessary notice in case of, by two persons • . 78 

As to, of a note to a bank by payee as collateral security . 162 

Effect of on, bona fide of a note in payment of a precedent debt . 184 

Aa to, and transfer of a note in pledge . . . 184 
Validity of, written with a lead pencil . . 191, 192 

Wh«:e a party put the figures 1, 2, 8, upon a bill of exchange aa his 191 

ENDORSER. 

Eedobsbr — As to attachment at the suit of . ,,15 

When an a<)tion yvHl lie against, in the name of acceptor • ^ 39 

When payment cannot be demanded so as to charge . - . 40 
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Endorser — Incompetency of maker, as a witness in an action by the holder 

. against .40 

As to tlie question of due diligence iu finding the residence of 40 

As to waiver of notice by ... . 40 

When endorsee may maintain an action of debt against . . 44 

As to lien of a bank against .... 162 

As to a note transferred in pledge and the property remaining in . 1 84 

Ail to becoming an, by any mark 191 

ENLISTMENT. 

EvLUTMKRT-^ Validity of, of aliens into the army of the U. StatM 78, 79 

As to, of citizens . .* . . 78 

Doctrine of, in England . • . .78 

. ENTRIES OF DECEASED PERSONS. 

EflTRiKS OF DiciASKD PERSONS — In proviog abbreviated, who may tes • 

tify to the jury what they stand for . . 79 

ENTRY 

Ertrt — As to the right of, by lessee for the crop . . .78 

As to the, of a birth in the family Bible as evidence . ^ 108, 109 

As to forcible, and detainer . . . . .113 

Who may assert the right of, into lands . . . 113 

Bequisite, to render importation of merchandize complete . .130 

When an in£mt's, may be established by his admissions . 134 

EQUITABLE. 

Eqititablb — An, title no defence in ejectment . • , ' 73 

Right to insure an,' interest . . , .148 

Rule at law and equity in a conflict of, claims . . 169 

As to referees deciding upon, principles . • .802 

EQUITY. 

EQUITY — As to proceedings in courts of, against absent debtors . 1 

What necessary to call into action the powers of a court of . .48, 49 

As to relief by court of, against conscience ... |9 

Effect iuv of a docuiftent purporting to be what was not intended . 49 

What no ground for relief in . . ; . 54 

When, will set off a dower estate by metes and bounds . 65 

Case of, assignment ..... 99 — 104 

As to right of priority of lien preserved in . « 163 

As to concurrent jurisdiction of courts of law and . • 163 
What a suflicient misrepresentation in a court of, to relieve finom omi- 

• tract • • • .169 
When a party has hk election to proceed by bUl in, or by a UflfeiiDe 

before a jury . ; .169 



CQUITT — ^AS8IGNMENT«-kEaUITT— JURISDICTION, BTC. 29^ 

ZT^ViTT-— As toocMti wb^re a material misrepreaentation is established in a 

Bait in, -and the bill dismissed . . . 169, 27S 

When a court of, will not interfere to abate a nuisance . .185 

When partners may be charged in, on the ground of mistake . 188 

Effect in, of a transi'er of goods by a consignee for a limited purpose • 230 

When aorety may be substituted in, to a lieu of creditor . 231 
As to relief in, from a contract made under a mistake of a material 

fiMSt ...... 251* 

EQUITY— ASSIGNMENT. . 

CqaiTT— AssioHMiHT^Casetestingtbe validity of a deed of assignment » 79-104 

EQUITY— JURISDICTION. • 

EQUlTT-JuRiSDiOTioif— Rale where original, attaches • • 80 

What no objection to, o^ court of equity • • .80 

EQUITY OF REDEMPTION. 

Eqvitt of Rbdbmi^ioii— As to an, bemg on insurable intoreit • 148 

ERASURE. 

ERAfVRK—Eflfect of an, in an immaterial part of a deed • • •104 

As to^ made in pencil mark . . • 192 

ERECTION. 

l^EBcnoN — As to the right of a turnpike company to erect toll gates • 248 

ERROR. 

J^BBOB— As to, in rendering judgment against garnishee • • 11^ 

When judgment will be roTersed on a writ of • • 25 

As to, in instructing a jury . ^ • • 7» 

When payment made in, nuy be recovered back « • 104 

When it is, in a court to omit to answer in their charge . * 104 

When a contract cannot be rescinded for, of law • -. ID4 

Ab to objections not made on the trial being urged on a writ of .105 

Whenit is, to admit evidence of dying declarations . • 106 

As to what did not care the, of action being prematurely brought . 184 

When mere, in proceedings will not invalidate a sale 21^ 

X ERROR AND APPEAL.. 

Ebbob and Appial— As to objections not made at the trial being urged . 105 

ESCAPE.' 

DfOAPK— Asto, ofcattlefromanadjoining.cloae . • • 109 

What held to be an, of prisoner • • • 224, 22S 

ESTATE 

j^sTATB— Aj to a. private sale by administrator, who had married the widow 

of intestate, of property belonging to the . . "' , 3 



300 E8T0PPEL**ETIDENCE. 

XiTATi«-Ai to adminutratioD of, in two countries . ' . . S 

Am to attachment agaiait the penonal, of an incorporated company 21 
When the cancellation ofa deed may operate to restore the, to the 

grantor . • . . . , €f 
A| to a grant which would not by the common law convoy a sepap 

rate, to the wife . . . • • 53 

Af to the, of a tenant by the curtesy . • • .62 

What may vary the, given by the premises . • . 63 

As to a release which confirms tenants . • . . .65 

Is a widow do wable of a trust, of her husband ? - • • 65 
Aa to a wife*s ^hare of the personal, though separate from her 

husband . . . . . .66 

Atf to whatpartofthe, a widowis entitlea . .• 66 — ^73 

As to emblements where, determines by act of God • • * 75 

As to emblements where, determines by the act of another • 76 

As to emblements where a person determines his own • • 76 

As to emblements if, determines by forfeiture • • 76 

Sale of, by executor . . • . . • 108 
Bight of the wife where the husband conveyed his life, on premises 

which she became entitled to during coverture . • 109 

ESTOPPEL. 

Eroppbl — As to a good title by . . • • 74 

When acceptance may be replied to by way of • • 105 
As to, being taken by inference .... 105 

When an infant is not, from setting his uifimcy in avoidance of ^ 

contract ... . . . 137 

When ajudgmentwillnot avail by way of , • .153 

EVIDENCE. 

EriDBVCB^-What sufficient, of Uie execution of a deed $ans teign frive 2 

Asto jM^ifu>/a€us,of adebt • . • * • 24 

When writ of attachment and return are admissible in • • 25 
When the declaration of a cashier may be given in, to charge the 

bank ...••• 35 

When a notarial protest cannot be read in • • • 39 

Af to a mistake m a deed being rectified by parol • • 63 
Af to, not produced on the trial below being brought before the 

supreme court on appeal . . . . 105 

Inadmissibility of the inference c^ a witness as • . 105 
When a paper purporting to have been made at a certain place is 

not admissible as, of maker being there . . . 105 

When a certificate of lower clerk is not . . , . 105 

As to objection to . • • .. 105 

Discretionary power of the court to admit . . . 105 

When it is proper for court to explain to jury the rules for weighing 105 

When par^l, is admissible as to last record ... 106 



BXAMINATlOiN — EXAMINER 301 

finsiirci — Ab to excludlDg, by the force of counteracting . 106 
Af to proof sufficient to dispense with the common law, of execution 

ofagreement • . . . 106 
As to confesfiions of adyersarj as . . . ,106 
Adn^issibility of dying declarations as • . . 106 
As to, of the law of other States . • . .' 106 
Inadmissibility of parol, to prove a sale of real estate . . 107 
When an original paper may be proved by parol . . ' , 107 
When only secondary, will be admitted . . . 107 
When an entry in the family Bible is competent . .109 
As to credit to judgments of other States as . « . 117, 161 
When a defence arising from a contract being varied by a memo- 
randum may be given in . . • • 118 
An indictment for an assault with one instrument supported by, of an 

assault with another . • . . 160,131 
Ab to, of a species of killing entirely different from the one chari^efl 

in indictment ... . 131 

. As to. agreement between, and allegation in indictment . 132 

When admissions of an infant are competent, against him . 133, 134 

Ai to, of counterfeit frenzy • . • . 147 

Where a record of a judgment is competent . . . .163 

As to malice and agreement to give false . • . ' 163 

Aa to new trial where a judgment was founded on iuiproper • 178 

As to, of a different murder by prisoner on trial . . 178, 179 

Admissibility of, to prove corruption of jury . . 179,183 

As to, filed after a verdict to fix disqualification of jurora who had • • 

rendered the verdict . . • • . 183 

E^ect of a j7<iW«r«pt cWminM voluntarily giving . . • 187 
When the admissions of a common member of two firms cannot be 

given in . . . • • 188 

As to, of character and identity of writing in pencil mark . * 192* 

When declarations of, are not, against the principal • • I93 

Effectof a receipt as, of the payment of money . • . • 204 

As to what, referpes may admit . • • « 205 

When only secondary, wUl be admitted . • • 214 

As to taking a person from jail to give . • . -225 

By what, the execution of a will may be proved . • 4 253 

As to incompetency of grantor to give, to invalidate hia deed • 265 

EXAMINATION. 

ExucHATioN — When chancery will compel the restoration of papers for file 

purpose of • . . , , ; 49 

A8tb> of witnesses • , • , , I54 

EXAMINER. 

When the court wiL compel the restoration of papers to the custody of 49 
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BZCBPTION8— -EX CONTRACTU-^EX DBLICTO—EXBCUTlOR* 



21 

48 
107 
107 
229 

228.229 



EXCEPTIONS. 
CzcBPTiONs — As to, to the decisions of the coantj court 
As to accidentB within the, of law 
What deciidons are not the subject of a bill of 
Aa to what is required of one who, to the opinion of an iaferlpr 
As to, rejected by the court 

EX CONTRACTD. 
Ex CoMTmAcru — ^As to uniting distinct causes of action, and e« deUeto 

EX DELICTO. 
Ex DiucTO— As to uniting a cause ex contractu with one • • 2S8»229 

EXECUTION. 

C^iCirnoif — When Garnishee may be pursued by judgment and . 1 4 

As to a idte/aeiiu where the trustee neglects to expose debtor's pro* 

pertyon ...... 22 

An to a single, against debtor and trustee ... 22 

As to attachment of money collected on an, by sheriff . , 26 

Power of plaintiflPs attorney to ^rect the sheriff as to the ttme and mail- 

ner of enforcing « • . .34 

As to a tender ef money collected on an, by aheriff • • 44^ 45 

Bight of officer seizing goods by yirtue of, to maintain tnnrer for a sub* 

sequent wrongful conversion . • . .54 

As to a judgment which would authorize a clerk to issue . ^ 

Whencropsmay be seized on, and gathered by sheriff . .77 

As to aid from chancery in the, of trusU . - . 3Q. 

Talidityofatransferbydefendantafler the issuing of an . . , 107 

When, caunot be issued on a judgment rendered in another state 108» 117, 118 
As to directions to sheriff to sijspend, of fi fa , .110" 

When a judgment may be entered up against a married woman as/^me 

sole and she taken in . » . X24 

Astestay of, for insanity • '. . £4^ 

As tointerest while debtor is in jail on . . .150 

As to refusal of a justice to quash on . . ^ I54 

A husband's freehold in his wife's lands may be sold on . . 1 54 

A stranger oannot object that the, was directed to an improper cflfeer 184 

• Aatotheretamdayof 206,221 

Bight of sheriff to demand indemnity from plaintiff in . . 219 

As to power of sheriff after return day to receive money on . 221 

A#.tQ.4^ paymant of, by ofl^cer . . . . 21|I 

^ to seizing under, property not belonging to defendant • .221 

Bigh^of one whose property has been illegally seized on • ' 221, 222 

Duty of sheriff with a writ of Habeas corpus for a penon in 224. 225 

When an, may be superseded • . • 230 

Who must prove the, of a wiU 253: 



EXECUTOR — BXiSCUTORy — EXECUTOET PROCESB, IBTO. 'SOS 

EXECUTOR. 

£zBomu« — As to an annaity to be increoBed at the discre^on of. . • 6 

WkWii, shall have emblements . . . 75. 76 

As toiiCts done by one of several . • . 107,108 

As to a j jdgmeat a^net, and administrators • ' •' 107 

Where, mM empowered to sell any part of the estate • • 108 

As to a bona aaa mortgage taken by • • • * 108 

EXECUTORY. 
EzBCVTORT'— Astoa jodgkient which hasceased tobe . • • 108 

As to a firaodalent cobtrMt while it remains . • • 117 

AUIiCUTOBY PROCESS, 
ExicvtoRT Process— 'As to exAtrution on a judgment whieh htm ema&d tube 

ezecaunry » . • • • 108 

EXEMPTION, 
ExXMrnoir«-As to, ofnecessaryv taring apparel . « • S53 

EXPECTANCY. 

EzpxcTAiiCT — As to an, coupled «ritb a present ezisdng title • • 1^ 

• 

EXPENSES. • ^ 

EzFBHSKs — Right of finder of Io«t property to indemnity for reasonalito • ' 1 13 

i EXTINGUISHMENT. 

EznMoniSBMBiiT— As to, of debts by assets . • • (t3 

As to, of debt by a discbarge . . • ' • 147 

When a policy of insorance becomes eztingaished '• • 148 

EXTORTION. 
ExTORTioii— As to threatening letters for the, of money • • 344,245 

FACTS. 
Facts — When concealment o(^ avoids a policy of insarance • .149 

Concealment ofthe, most be proved . . .149 

As to mere silence concerning a material • . 149 

Eflbct of misrepresentation of . . . « 149 

As to the necessary proof where a, is charged ip the bill ttad dem'ed in 

the answer . •.'*'. 242 

As to relief in eq[nity from the effect of an act done in ignoranoe of a 

material . . • . . 251 

FACTS FOR THE JUDGE AND JURY. . . 
Facts por tbi JvneR and Jury— Who to determine whether the faeisAliow 

probable cause . . . • • • 108 

Who to decide whether the &ct8 exist . 108 

20 
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VJU3TOR— -FAILURE — FALSE — FALSE RETURN, BTO. 



FACTOR. 

Factobt-As to, lian on goods for general balance • • 

As to Attachment against the, of absent debtor • 

As to the right of, to insure goods to their fall amount • 

When a, becomes responsible for amoant of sales • 

. Liability of, for a Iqis arising from his neglect • • 

FAILURE. 
Failubi— As to, of consideration of a noto • • 

FALSE. 
Falsb-- What a good bar to an action founded on a, warranty 
As to, statements and, evidence induced by malice 
As .to .tbreatoni&g letters oontaking, accusations 
A8to,rqpraientationsofland by vendor • , 

FALSE RETURN. 

Falsi Biturh — As to a, of ntiUa bqfut to a writ otJU ri fae{a§ 
As to what would be a • • .• 

FAMILY BIBLE. 
Family Bibli — Am to the entiy in, as evidence • • •> 

FAMtLT BECOEDS. 
FAHfLT Bbcobds — ^Whcu, are competent evidence • • 

FATHER. 
Fathbb — ^When a child may choose which, he pleases • • • 

FEAR. 
Fbab— As to confessions induced by, of personal iijniy • • • 

FEES. 

Fbbs — ^When defendant mi^ be discharged without payment of the, of court 
Liability of a public officer for exacting more than ^e • • 

FEE SIMPLE. 

FBBSiwutr-Af iDcr^inadeviseoflandin • • • 

As to the, or right ofsoil of a highway . « 

FELONY. 

Fblomt— As to a bond given to compound a • • • . 

Effect of atoUcitafion to commit a . ' • . • , 

• As to BBstittg a court chargiog a, with one chargiag a misdemeanor ; 
As to the degree of insanity which would excuse the. commiasion of 
When a fihder of lost property is guilty of . «• - . • 
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21 

148 

194 

195 



41 



133 

163 

S44,245 

250 
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185 
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108, 109 
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132 



118 
186 



77 
118 
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109 
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139 
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FBMB OOVBRT — ^FEME SOLK-^FENCES, ETC. 



305 



Fbloht-— As to competency of joron on a trial for . . 178, 170 

Neceiaity- of defendant being present when Terdict ia rendered on a 

trial for . • • 851 

FEME COVERT. 

Tims Coybrt — Aa to the right of the wife to make an entiy of the decease of 
herhosband, and recover land to which she became heir daring 



' coverture . • . • • 

Aa to a, being taken in execution Mfeme $ole • 

FEME SOLE. 
Feme Soli — When a/etae covert may be treated as • • 

. FENCES. 

Fxircia — As to liability of tenant to, against adjoining close • 
As to cattle escaping through defect of . 
Action for not repairing . . « • 

Bight to make half of a, on the land of ac^oining owner • 

FENCE VIEWERS. 
Fence Yiiwuta— When disputes may be setded*by • 

FICTITIOUS. 
FiCTRiova^As to a note made payable to the order of a, penon • 

FIDELITY. 
FxoBUTr— As to a sorely for, of agent • • • 

FIERI FACIAS. 

FiEBi Facias^ Action against a sheriff for not levying under a writ of 

As to a, on a judgment against one of two partners • • 

Liability of sheriff for neglecting to return a . • • 

Bight of sheriff to indemnity before levy . , . 

When a venditioni is issued on the return <of a • • 

FINAL DECBEE. 

TunAL Dbckib — As to the rule where the right of possession cannot be setded 
until a ... 

FINDER OF LOST PROPERTY. 

FiNDBK OF Lost Propbrtt— Roman law as to, . « 

English law as to . « . 

As to indemnity of, against necessary expenses . « 

Law in Massachusetts as to 
Law in Illinois as to . 



• 109 



124-126 



109, 110 
109 

i09>ua 

110 



110 



39 



281 



110-112 
189 
219 
2i9 
250 



81 



112, 113 
113 
113 

113 
113 



306 FINDING FIRM FIRE INSURANCE, ETC. 

FINDING. 

Fl»l«iHi— As to a reward for, lo»t property ♦ . . .112 

Aa to payment of check when come in poueasion by . • 118 

When a party, a chattel it jaatifiable in appropriating it to his own use 155 
When a party, property and appropriating it is guilty of larceny 156, 157, 158 

^ FIEM. 

PxBM— >When creditors of a, will have a preferenee • • . • 18 

As to a loan obtained by giving the note of a • . 187 

When a transaction will not bind the whole • • .188 

As to one member of a, binding his co-partner • ^ . 188 

^ As to admissions of a common meniber of two • • . 188 

When a, will be bound by endorsement of a member • 188, 189 

FIRE INSURANCE. 

Firm Ihsurahcb— As ta, on property . . • . 147 

FORCIBLE DETAINER. 

FoBciBLi DiTAiMBR — As to, being distinct from forcible ontiy • • 113 

FORCIBLE ENTRy. 

FoxciBLK Ebtbt — Impaunity of defendant's dwelling from • . 107 

As to, and detainer . . • • • 113 

FOREIGN. 

FoBxisN — ^When, attachment lies . • , • 19, 20 

When, attachment cannot be sustained • . 22, 26 

As to protest of, bill of exchange . . • . • 39 

Kale of law aa to ignorance arising from, birth and education . 115 

As to misinterpretation of, laws . . , •116 

As to the priority of, judgments . . . « us 

FOREIGN CORPORATION. 

FoRBioB CoRPOBATXoir — As to the right of, to maintain an action • . 1I4 

, * FOREIGNERS. 

FoBBioif BBS— As to the enlistment of . • • 78, 79 

As to jurisdiction over . . . • 114,115 

FOREIGN LAWS. 

FoBBiQN Laws — As to the, which should govern the -case • .115 

Effectofcontracting in ignorance of . • , If5 

As to ^e misinterpretation of . . . I . 



OSFEITURB ^FORECi^UbURB FORMALITIEB—- FRANCHIBR, ETC. 307 

FORFEITURE. 

FoBVEiTUKB — As to, of the right of dower . • 65 

As to determination of an estate by, of conditions « .76 

Necessarj demand when a lease is, for non-payment of nut , 116 

Role ofcoort as to, of seamen's wages . •. * , . 252 

FORECLOSURE. 

FoKBCLOsuKB — As to the crops growing at the time of • » 76, 168 

FORMALITIES. 

FoBXALiTiss — AstOy in service of attachment and citation • .113 

As to, in the execution of a will . . • » 253 

FRANCHISE. 

Fbavcbisi — ^As to the violation of • ' 3 

FRAUD. 

F^AViie— EiBTect of an agent combining with others to commit a, on the State * : 5 

Rnle in the constrnction of deeds that, is never to he prescimed • 82 

Aa to a presumption of . . « .83 

As to a ground ofaction by vendee for .' *. . 116 

Effect of contracts entered into for fraudulent purposes • ..117 

As to a promissory note obtained by . • • 1 17 

Judgment may be impeached for . • .117 

When a decree may be impeached for . . 133 

As to testimony which is inadmissible to prove . . . 170 

What a good signing within the statate of . . 191 

Whec the acts of an attorney are binding, though dealing in, of pnn* 

cipal . . . . .194 

When a principal is responsible for the, of his agent . ; 194 

As to goods obtained by . . . • • 212 

As to treating a contract as void on the ground of • • 250 

FRAUD AND COVIN. 

Fraud avd CoYm — As to a note obtained by • « , 114 

FRAUDULENT. 



Fraubulbvt — As to a, attempt to hold property . • 

When a conveyance is, and will be tet aside 
When an assignment is 
As to, concealment of finding property 
As to the validity of a contract entered into for, purposes 
Liability of an infant wlio, obtained goods upon credit 
Effect of, misrepresentation on a policy of insurance 
As to avoiding a contract upon the ground of, representations 
When a purchaser will hold goods obtained by, representationt 



49 

• 65»69 

82 

113 

117 

132, 133 

149 

170 

212 



Asto, representations of land by vendor . 250 



308 FRAUDULENT CONTETANCE FREEHOLD— FREEHOLDERS, ETC. 



FRAUDULENT CONVEYANCE. 

FravduLbvt CoNTiTANCB— >Ai to the right of creditor to maintain fnutee 

proceat againat the vendee of property, porchaaed 1 18 



FBEEHOLD. 

FxBBHOLD — Aa to the aale of a, and taking a mortgage by exeenton 
Aa to the, of a hnaband in his wife*8 land 

FREEHOLDEBS. 
FuBBOLDiBS— Aaaeaiment of damages to land hj , 

FREIGHT. 
Frbiobt— LiabiHiy of o wnen of ateamera employed in carrying • 

FUNDS. 

FvMDa^Aa tOy of debtor in the hands of third persona 

What to be considered as a confession of having • • 

GARNISHEE. 

Gabnisbix — As to the liability offends of debtor in the bands of 
When, may claim a preference as creditor over consignor 
When the, is required to answer interrogatories • 

Effect of the neglect of a, to answer wAbin the legal day • 
As to recovery against the 

Aa to the extent of a, liabilities; how tested . ' • 

Liability of, if answers are not full, direct and positive . 
As tp lability of the soreties of . . . . 

As to the right acquired by attaching creditor against • 
Effect of a decree that, pay to plaintiff the funds of defendant 
As to attachment by sheriff in the hands of . 
When a, is not bound to obey a summons . , 

Effect of a defective return as to property in the hands of 
Aa to what attachment will reach in the hands of . 
When several, may tax separate travel and attendance • 
When a, will be protected as to the amount attached in his hands 
Effect of service of a writ of attachment by merely summoning a 

GENERAL BALANCE. 

QxtnKAi, Balanoe—As to claim fijr, over attaching creditor • 

Lien of a ^ «nk for, on papers transmitted by another bank for ool* 



108 
154 
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GENERAL DEMURRER^ 
Gevekal Dixurr«b— As te mkiitg tui vantage of duplicity in plea on a 
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16 



14 
15,18 
16 
16,18 
16 
16 
16 
16 
16 
16 
17 
19 
19 
19, 20 
22 
25 
26 
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CIBNERAL ISSUfi — GENERAI. LAW MERCHANT, EtC 300 

GENERAL ISSUE. 

CknriBAL I8847I— Ai to what cannot be giren ia evklence xadei iSbA . 77 

What may be giren in eYidenco under the . • • 118 

As to a, in covenant . « . • • 193 

GENERAL LAW MEBCHANT- 
'GsMUUL Law Mibchant— As to protest required by the • S9 

GENERAL RULE. 

Obhbval Bni.1 — As to the consideration clause in a deed • « 63 

When the husband must conform to the, or abandcm suit • • 64 

As to the incidents of a contract > • 163 

GENERAL WARRANTY. 

GiMiBAL Warbantt— As to coYeuaut of, in a deed . , • 78 

GOOD FAITH. 

GooB Faith — ^As to insured being bound in, to communicate-aH the fiusts 

material to the risk . . • li9 

What the court will reqmre on settmg aside a jproceedinff in, for , ^ 

irregularity . . » I • 150 

As to goods left by a sheriff acting in . • 231 

GOODS. 
Goods — As to one who has obtained, by fraud or dnresa . • • 73 

As tathe right of owner of, deposited with a person jwho wrongfully 

sold them . . . . 74, 7i5 

Efifect of a release of testator's, by one executor . • • 107 

As to the duties of a finder of lost . . . 113 

Effect of a representation inade by Tender respecdng, sold . .116 

Liability of an infant who fraudulently obtained, upon credit • 132 

Right of agent to insure, in his custody . . ' • . < • . -148 

As to indictiD^it for stealing . . . • - 156 

As to a lien on, for labor in transporting them . . • 162 

As to the proceeds of a sale of partnership . ' . ■ . 188 

As to the sale of, pledged . . . ' . 193 

Right of seller to reclaim, obtained by fraudulent representation . 212 

OfficernotjuBtifiedin opening an outer door to Mize . . .^1 

Presumption of law as to possession of, by%heriff . • 221 

Effect of a transfer of, by consignee aa to the right of stoppage •» 

transitu . . • . • • 230 

Wherb, remain unsold for -want of buyers • . ' • 250 

GOODS SOLD. 

GooiMB Sold— As to an action for, and dfeliyered ^ . • 118 

When the value of, by a commission merchant may be recbVjered of 

him as purchasM* . . . 194 



310 «EA0«*7'GRANT— GRANTS S — GEANTOR — GRATUITY, KTCT. 

GRACB. 

Gbaci— -Ai to tlio right to claim dajs of ... 164 

GRANT. 

Gbart— Effect of the word, ** in her own right/' in a, of property to a 

, married Woman . . . • . 53 

Rule in constructing deeds as to a . . • ' .61 

As toaconyeyanceby wordsof present . • • 80 

As to the right given by a, of a highway • • .119 

Whatdoesnot pass as incident or appartinant to a • • 211 

When the grantor has a right of way as incident to a • • 252 

GRANTEE. 

GaAVTBB^-When the cancellation of a deed may operate to restore the 

estate to the . .47 

Bight of, where a raw material afler transfer is manofactared bj 

grantor .... 169 

As to the, right of way by *' as incident to a grant,*' . ~ •- 252 

GRANTOR. 

Gbahtob — Astoproofof the signatures of the • . • 2 
Necessaijr proof to defeat a deed on the ground that the, was not in 

possession . . • 4, 63 

As to the rule that a grant shall be taken most forcibly against the 61 

As to the intent of the, in the construction of a deed • . 63 

Where a raw material after transfer is manufactured by . . 169 

When a right of way is reserved to the . . ' . 252 
As to objections to the competency of, to give evidence to invalidate 

hisdeed ..... 255,256 

GRATUITY. 

Gbatuitt-tAs to a, passing by assignment . • : 12 
When the presumptioqi will be that e provision was intended as a 65 
As to gratuitous disposition made by the father of illegitimate chil- 
dren . .109 

GROWING CROPS. 
€hu>w»o Cbops— As to the conveyance of, with the land '. • llg 

GUARANTEE. 

QoABAHTBi— When a, was held void within the sta^ato of frauds for not ex- 
pressing a consideration • , .38 

GUARANTOR. 

GviBABTOft^Effect of a note given by, in payment of interest on a giiaran*> 

tied note . . . 163 
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GUARANTY. 
CtnABAiiTT — As to a, of ooUection .38, 3v 

GUARDIAN. 

QjfAMVikJt —As to the right of a, of an idiot to sue at law . • • 129 

A to an answer of an in&nt by . • • • 1S8 

GUEST. 
Chini^— Wiiateoiistitiitesa,ataniaD • «. 137 

GUILT. 

GoiLT— What necessaiy to exclude confessions of • . • 182 

As to tLparticept criminU giving evidencoof the, of himself and 

therB . . . . • 187 

GUILTY. 

GoiLTT — What sufficient to sapport a general verdict of • 182 

When a finder of lost property 18, of larceny . 155 

As to what constitutes a prisoner, of murder i • 174 

Teller of bank found, of theft for appropriating money entrusted * 

to him . . . . . . 237 

Where a pannel or prisoner pleaded, of writing tbreatening letters 244, 245 

HABEAS CORPUS. • 

Habxas Corpus — When the bail need not bring the principal into court on '34 

As to a tender by a defendant when brought up on. • • 118 

As to, to obtain the discharge of a soldier .. 118 

What held to be an escape, pending the proceedings upon . 224, 226 

HABEAS CORPUS AD TESTIFICANDUM. 
Habeas Corpus ad Testificandum —As to the duty of sheriff in the case of VtSt5 

HABENDUM. 
HABHiDUii^-Effeot of the, in a deed on the estate given by the premises .. 18 

HABERE FACIAS POSSESSIONEM. 

Habbbr Facias Fossissionbm — When, may be issued against a feme covert 

in her maiden name ..... 185 

HAND-WRITING. 
Ham D-wRinif &-^As to acceptor of a bill diapoting the, of the drawer 105 

As to proof of, by comparison of hands • * 119 

HEIRS. 

Hbirs— As to the right of, to emblements and crops • . 75, 77 

A judgment against ez<>cutors is .not evidence of the debt against the 108 



312 aEIR AT LAW HIGHWATB HIOHWAT SUBVETOR, ETC. 

HEIR AT LAW. 
Huft IT Law— As to premiset to which the wife beeama, during coTertiiro lOQ 

HIGHWAY. 

Highway— When a penon ii not jofttified in driying catde ato th» .109 

As to the right given by the grant of a . . . . 119 

Who mnst decide as to acU done within the limits of a • 185 

How the pjablic right to a, may be lost . . 212 

As to the power to authorize the oonstmotion of a milHroad acKWs ft • 227 

' HIGHWAY 8UEVEY0B. 

High WAT Subtiyor — As to the refusal of a, to ezecuto receipt for a tax bill 119 

HOLDER. 

HoLDXB — Incompetency of the maker of a note as a witness in action by the, 

against the endorser . . . .40 

As to the right of the, of an accepted draft payable m the notes of a par- 
ticular bank . . . .43 
Effect of the, of a joint noto sueing all the makers in one action . 44 
As to the, of a note who came in possession by finding . .113 
As to the, of an instrument received in payment of a pre-existing debt 158 
When a note may be sued upon in the name of a bank for the use of the 

real , - • . . 186 

HOMICIDE. 

HOMioiDS— As to, caused by a shopkeeper and his servant . 119-124 

As to an insane person committing ... . • 146 

Difficulty of assigning a, to its proper cause ... 174 

HORSE STEALING. 

HoBSi STSAtiRG — What the prosecutor mfty charge under an indictment for 124 

' HUSBAND. 

Husband— When a grant of property to & married woman would operate as a 

conveyance of the property to her . 63, 54 
What a. must supply who comes for a divorce ' . . 64 
, Right of a widow to dower in rents of lands leased by her . . .65 
As to a trust estate of the . . ' . 65 
Presumption «b to a testamentary provision by a, for his wife , . 65 
Effect ot a conveyance by the, shortly before his death of all his pro- 
perty to his'children to defeat his wife 7f her dower . . 65 
As to the wife separating from her, by reason of &mily difficulties 65 
As to conveyance by, or wii'e before marrying to deprive the other of 

. property . . • • . 68, 69 

Effect of an assignment of the vtrife's cio»e$ in action by her . 69 

As to a collusive judgment against the '• 69 



HUSBAND AND WIFB — ICB— IDBNTIFICATION— 4DKNTITY, BTC. 813 

HonAVD— When chancery wiU compel a, to proride for fail wife . 69 

Astothe rights of the ... . . .72 

At to tiie lands of the wife leased by the . • • * 77 

Ab to the, life estate in lands to which his wife became heir at law 

diuiiig ooYertnre .... 109 

As to a mortgage of the wife on the property of her ^ » • 126 

As to a, marital rights . .126 

As to the freehold of a» in his wife's lands . « • 154 

Eflfect of a promise by tfae^duit he will see a debt paid which his wife 

owed when 9ole ..... 163 

HUSBAND AND WIFE. 

HooAXD AMD Win— When a feme covert may be taken hi ezeoation 9»/eme , 

#«/« without her hosband . 124-126 

When the mortgage of the wife on her husband's property exists with- 
out being recorded ..... 196 
As to the right of the hosband to money accumtUated by the wife whilst 

they lived apart . . . . .126 

* ICE. 

lox— When, becomes individoal property . . . . 129 

When, the suiyect of larceny . . . . 129 

• IDENTIFICATION. 

loxMTiviCATioN— When the wife of apannel thoagh inadmissible as a witness 

may be exhibited in court for . . . 126-^128 

IDENTITY. 

Idbhtxtt — As to the evidence of character and, that a writing in pencil mark 

admits of . . . . 192 

IDIOTS. 
Ibiots— When a guardian of, may sue at law . , , 129 

IGNORANCE. 

Igwoiunci — ^When lessee of a tenant £>r life if he sow in, of the death will not 

X be entitled to the crop . . , 7S 

' Bule of law with respect to, arising from foreign birth and education 115 

When one must take the inconvenience resulting from hii . 115 

As to a party's, of the legal effects of his contract . >• 129 

As to relief from the effect of a contract made in, of « material fiwt 251 

ILLEGAL. 

Illkoal — Liability of officer for an, seizure by attachment • ^ 17 

As to duress by threats of, imprisonment " • • • •73 

Effect of a contract entered into for, purposes • • 117 

As to the recovery back of, interest wh^n paid . . 150 

t 



314 ILLBGITIMATB — lUBEClLITr lUBfOTABLE IMPLIED. BTC 

ILLEGITIMATE. 
Illxoitimatb— As to the claim of, children to the estate of their father . 109 

IMBECILITY. 

IxBBciLiTT — When a party is not allowed to set up hia own, .<^ mind to avoid 

a liability . . . . , 137 

IMMOVABLES. 
iMMOYAaLw^What are not, either by natare or destinatiDii • • tS9 

IMPEACHMENT. 

Impiachmint — Asto, of a judgment for fraud • • .117 

« When a decree against minor defendants may bo • • 133 

IMPLIED. 

Implibd— What an, warranty in law . , • • 212 

IMPORTATION. 

Impobtation — As to what constitates an • • • - 130 

What does not constitute an . • • • 130 

When the, is^ complete • • • • 130 

When the right to duties accrue by the • • • ' 130 

IMPORTER. 
IxpOBTtB — Liability of, for duties on importation • • • 130 

IMPRISONMENT, 

btPBisoNMENT — ^Whou a person cannot be discharged from, by a State officer 54 

Efiectofa contract entered into by duress of • • 73 

Asto duress of, where it is under legal process . • .73 

As to fears excited by threats of illegal . . • 73 

As to a pannel or prisoner while undergoing the sentence of, being sen- 
tenced to anodier term . . • • 219 

IMPROVEMENTS. 
IsvBOTBmirTS — ^As to insurable interest of vendee on • • 148 

INCOMPETENCE. 

IvooMPiTxircB— Asto, ofthemaker ofanoteasa witneaa • • 40 

Effect of, of trustees . . • • 93 

As to the, of a witness . • . • • 137 

As ta a new trial for the rejection of, testimony • 178 

As to, of a juror . • . • • ,183 

Whatheld, to prove . . • 202 
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INCORPORATED COMPANY. 

IifCO&roKATiD Company — As to aa action by an, to recover cer^Eon install- 
ments ..... 61 
Effect of a vote of an, fixing the salaiy of its president . 212 

INDEMNITY. 

T«i>xM]iiTT — As to the, to which the finder of lost property is entitled . 1 13 

As to, undertaken by insurer against fire . . . • ' 147: 

As to pnci^Bst fntnre loss on a suretyship . • • 158 

When a shenff is authorised to demand a bond of . • 219 

When plaintiff is bound to indemnify the sheriff • - 222, 223 

INDlCTxMENT. 

tliBTCTXVKT — Action for malicious • . ' . .108 

What the prosecutor may charge under an, for the£t • . . 124 
An, for an assault with one instrument supported by evidence of anai^ 

sault with another . . . 130, 131 

As t(r confessions on atrial of an • . . 132 

An, for stealing kwt property . . • • 155, 15j^ 

As to, of a tnedical man for manslaughter ^. . • • 168 

Kn, for murder ..... 173 

f As to proof on the trial of an, for murder • • . 174 

Ak to the allegation in an . ... • 175,17^ 

How words used in an, are to be understood . • • 176 

EffectofnoZ/ej^roftf^tti entered upon an . • • 184 

What sufficient to maintain an, for a nuisance . .185 

Arrest of judgment under an, for a defect in the petUre 246 — ^250 

INFANCY. 

IiTFANOT— When, is a good bar to an action . . • • 133 

INFANT. 

I VFANT — Liability of an^ for fraudulently obtaining goods on credit • 132, 1 33 

As to an answer of an, being read against him • . • . 133 

As to a promise made by an, ai'ter he comes of age . • 133 

fiow an, may ratify his contracts after he comes of age . .133 

As to admissions of an . * . . . . • . 133, 134 

When, entry jnaj be established by his admisssions • . 13^ 

As to acts and consent of an . . . ^ 134, 136 
. When an, is not estopped from setting up his infancy in avoidance of a 

contract. ..... 137 

When a sale of real estate devised to an, is void • ' • 137 

INFERENCE. 

IvnEmxiici-'Ai to the, qf a witness drawn from facts "-105 



316* INFBINGEMKNT — INHABITANT — INJUNCTION ^^INJURT, BTO. 

Imfkkkkci — WhentheyBeems to be one of absolute certainty • . • 17& 

Where evidence introdaced x^nsisted of mere, and was not objected to 17S 

INFRINGEMENT. 

UnaveiMiNT— When the court wOl not postpone the trial of an action for 

the, of a patent . . - • . • 189 

INHABITANT. 

IjrBABiTAHT— » What not necessary to constitQte an . • • 22 

On what properly an execution against the, of a school district wmj 

be levied . . • ' • • ' • 1^13 

INJUNCTION. 

IaJUVCTiow*-As to issuing or refusing an . • • 79 

When a court of chancery will interfere by • . • 8t 

When an, will be granted to prevent « multiplicity of suits . 90, 173 

As to the trial of an . . • • 137 

INJURY. 

Injubt— As to an action against a privato company fer an, nsoltingfroni 

their negligence .• . • • i8 

INNS AND INN KEEPERS. 

Ihvs AMD Inn Kbipiis — What in a common law sense constitutes an inn 

keeper ...••• 137 

Rule as to what constitutes a guest • • 137 

INSANITY. 

Iif8AMiTT»As to witnesses on a question of " • • • 137 
When a party is not allowed to setup his own imbecility of mind in 

avoidance of a contract . ... • 137 

As to an act done under an insane delusion . ^ « 138, 147 

As to, of which the remote cause is habitual drunkeness .. • 186 

l^hen the, excuses the act . * . • • 188 

As to mania a pciu aitionnting to . • . • • 188 

• As to the frenzy of drunkenness . . • • 187 

INSOLVENT DEBTOR. 
Insoltuit Dvbtok — ^Effect of a discharge of, under the two-third act • 1 47 

INSPECTORS. 
IVirBCTOfts— As to the validity o returns made by, ^f daction '» 74 

INSTRUCTIONS. 
IMmtrcTioNS— Liability of a commission merchant for sailing oontrazy to his 194 



INSTRUCTIONS TO TRB JURY — IN8TR0MENT| BTC. 917 
N8TEUCTION8 TO THE JURY. 

fpSTRVCTiows TO Tifi JuKT — Asto, that the jnrjare not absoluta jadgei of the 

law m crimiiial c a a e o ... 147 

How the court are bound to, when requested .147 

What are erroneous .' 147 

Presumptions as to juror's understanding . • . 154 

Aa to a new trial being granted where proper, have been ghrea ^ 154 

INSTRUMENT. 

JUWTBqMiiiT— Asto an nnnegotiable, taken by amignment , , 12 
As to a notarial, receiTed before it is due in payment of a pre-existing 

debt • . . . . . . 158 

Effect of a negotiable, xeceived as an indemnity against future loss 158 
Effect of a bond executed by one member of a 6nn and all intending ; 

the, should bind them • 188 

Asto, written with a lead-pencil . . • . . 192 

As to one executing an, in another's name as atttmiey • « 194 

WhenthedtteexecutionofaDF',miqr be inferred • • 253 

INSURABLE INTEREST 

liUVKABLK Iktxrkst— As to what an, implies • • 147 , 

As to, ofmortgagor and mortgagee . . 148 

When a trustee, agent, or factor, may insure to the full amount • 148 

As to an equity of redemption being an • • • .' 148 

When a yendee has an . . . , 143 

^ As to what is neoesssry to constitute an . ' • • 148, 149 

As to tbs, of a creditor in his debtor's life • , , ^ I49 

INSURANCE— FIRE. 

iKaVBAHCx — ^Fiax— As to, against loss by accidental fire • • I47 

What interests are insurable . - • . 147-149 

As to the general principles relating to ■ • , ' 149 

INSURED. 

iNsimiD— What are bound in good fidth to communicate « . I49 

What are not bound to tell . . « . , ' 149' = 

Effect of a concealment by , , 1 49 

As to mere silence concerning a material tact • . « I49 

E&ct of misrepresentations df&cto by • , I49 : 

INSURANCE— LIFE. 

iMsvnANCx— Livx — As to insurance on life • ,« , . 140* 



318 INSURERS — ^INTENTION — ^INTEREST. 

INSUREB8. • 

Imsubkbs— 'When steamboat owners are , • •* 4T 

When, must pay the debt to the amoont of insanoioe • * 148 

As to the duties of insured to . . • • • 149 

INTENTION. 

limiiTion^ As to a deed absolute on ita face, as a security for money loaned 49 

Bnle in the construction of a deed that the, of the parties should appear 61 

When the, of the grantor is the governing; principle . . 63 

Presumption of, as to a testamentary provision ' . . 65 

As to the presumed, of devisor in favor of the devisee • • 75 

As to a voluntary arrival with an, to unlade the cargo . « ^ 130 

As to an assault with, to kill ■ . • • 130 

Liability of infant for obtaining goods with, not to pay • 131^ 133 

As to, of finder of lost property to appropriate it • • 155 

As to, of prisoner to apply money to his own use • • . 1 57 

As to an assault with, to ravish . . , m 202 

- Effect of repeating a slander with a malicious • • • 226 

' As to a deliberate, to extort money ' * • ' • . 245 

As to presumption uf, to revoke a will . * • • . 253 

INTEREST. 

IvTKBisT — ^As to, on accounts ., ' . • .2 

When the liabilities do not exceed the . • • 18 

As lib the, of a tenant by the curtesy . . « • .62 

^ As to accumulations of, by the wife while living apart fi:x)m her huAand 126 

; Agpnst whom, on an account is not allowed . . .134 

As to what are insurable . . . 147 — 149 

As to, in an action for damages for inferiority of goods • • 150 

Astorecovery back of illegal* when paid .• • 150 

When an agreement to pay, may be implied • .150 

Effect of a note given by guarantor for, due on guarantied note 1^ 

Al^to over payment of a note and . . . • . 187 

. As to th^ sale of the right and, of pledgor of goods • • 13J 

As to the release of a witness who has an, in suit • . 205 

Effectofa contract stipulating for usurious . . • 3ie 

^\ INTERNATIONAL LAW. 

Ihxb^atioval Law — General principles of, as to jurisdictioii over IbreigneEs I II 

INTERROGATORIES. 

jKTiftKOOAToaiKs — When third persons may be cited to answer upon 14 

Effect of garnishee's neglect to answer, within the legal day • 16 

What a jufficient citation of ^arpishee to answer • 16 

iffect of garnishee's refuaal to answer . . • 1ft 

' When, were inadmissible • • 214 
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INTESTATE. 

IsTKSTATS— -As to the effect which the time or death has on emblementi 7^ 

INTOXICATION. 

IvTOxicATioir— As to contracts entered into while in a state of • .SI 

As to the absence of^ in mama a |70^« . • 166,167 

IN TRANSITU. 

I« TiUHsiTU — ^When Garnishee may claim a preference if attachment be levied 

while the goods are . . . . , X5 

INVALIDATE, 
Iktaubatb — When mere irregolarities willnot, a sale . . . , 213 

INVASION. . • 

LrvASioN — As to the wrongful, of another^s property . . . 15j| 

INVENTION. 

laysfiTiOK — ^What requisite for a person to be entitled to a patent fior an • 189 

XNVENTOE. 

IsTEHTOK— As to the rights of first « . . •189 

iHRE;GyL4BiTy, 

lBSBO«i>AftiTT — When a single execution is irregular and void • , gg 

What the, will require in setting aside a proceeding for , 150 

When mere will not invalidate a sale , ■ ^ ^ ^ ^^^ 

ISSUE. 

ytdpyg— .A» to ft traverse which presents an immaterial • « J29 31 

As tp the refusal of an inferior court to try a case at, between the parties 245 

^ , JAIL. 

Jaii>— To what, a sheriff' must commit a debtor . . ^ n 

As to the liabfUty of sberiif for permitting a prisoiier to «soa|^ ^m 22S 

JOINT CONTRACTORS. 
JoiHT CoHTaiCToaf— As toforeign attachment against one of several . 26 

JOINT DEBTORS. 
JotMT DiBtOBS — As to an affidavit against two ' • . . 20 

JOINT I^AKERS. 
r«liiT M AKBBS — ^When presentment must be made to e^cljL pf several, of a npto 40 

21 



320 lOINT NOTE — ^JOINT STOCK COMPANT — iVDQE, ETO, 

JOINT NOTE. 

JoiVT NoTi— Ai to one of the makers of a, being made a witneas in behalf off 

theothen .108 

JOINT STOCK COMPANY. 
Joint StycK Compant— As to money advanced by a member of a, to a direc 
tor of the company .... 
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JUDGE. 

Jv9oi<— As to dispates between foreigners being decided by the, of the place 
As to, answering abstract questions of existing law 
What belongs exdosiyely to the . . 

When a mandamos will be granted on a, refusing to try a case at issue 

JUDGMENT. 

ivDOMBNT— Effect of a, being opened upon an affidavit of defence 

An appeal from a, dismissing proceedings under attachment laws 

What tantamount to a, against garnishee 

Effect on garnishee of a, against the principal debtor . • 

As to a defence that will protect to the amount of 

As to a par^ attaching the amount of a, obtained against himself . 

When demurrer must be disposed of before, is rendered 

As to a, against garnishee for more than plaintiff's . 

What not a snfficient return lo warrant a, by de&nlt 

When a, against a defendant is good 

As to, against principal debtor and a single trustee • 

When a trustee is not protected by a previous 

What does not warrant, against defendant in attachment 

What not a valid objection to a, by default 

When, cannot be rendered against garnishee • 

Effectofa,of non-suit in attachment . • • 

As to taking an appeal from a, of a justice of the peace • 

When a, by defiiult will be reversed on a writ of error 

As. to setting aside a,in attachment on cerUtirari 

As to an agreement by attorney to receive pisyment of a, In any thing but 

the currency of the United States 
As to lien of attorney upon a, in favor of his clieot 
,As to talcing a, by coniession . . 

When the holder of a joint and several note is not at liberty to sever 

and take, against one 
As to the kind of, county court is authorised to render 
Effect of a, against one of several co<debtors . ' ' 

When the court will open a, obtaeined by defiiult 
When a, will not be reversed 

As to a, against executors or administrators • 

As to execution on a, rendered in'another State • 
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Effect of a, against one of several co-cnntractors . . 3 16 

As to the &ith and credit of, of other States . . 117, 118 

liability of, to be impeached for fraad . . 1 If 

As to, of other States being domestic . . . « 117 

As to the right which the lex fori gives to foreign ; lift 
When a. may be entered up against a married woman in her maiden 

name . . . • . 124 — ItB 

As to a writ of error to reverse a, against an infant . . 133 

As to the conclusiveness of, of a sister State . . .151 

When defendant ia entitled to. as in case of non-suit . . 152 

When a, of a court in another State is not entitled to full credit . 152 

Asto, of a court which has no jurisdiction . . . 152 

When an erroneous, is binding . » • . • 153 

As to the conclusiveness of, of courts martial . . 152 

When the validity of a, cannot be enquired into collaterally . 1 52 

When, take effect ..... 162 

Effect of an, against one of the makers of a joint and several note • 152 

As to the recovery back of money paid on a . . . 162 

Effect of a, on a claimant which is a' bar to another suit • .152 

Upon what, an action of assumpsit will not lie . • 152 

As to a record of a prior, as evidenoe in a cause • . . 163 

As to the right of priority of, in equity . . . 162 

As to a new trial if a, be founded upon improper evidence . ' . 178 

As to property seized upon nfi. fa. on a, against one of two partnen 189 

When, may be anested as for want of a cause of action . . ' 213 

As to a writ of teire faeuu to rovive a . . « 213 

Arrestof, for a defect in the writ of venire . . . 24$ 

JUDGMENT DEBTOR. 

DiBTon — As to liability of a, to be attached as garnished • 31 
When a sheriff's deed takes effect so as to pass the interest of, at the 

time • • . 83 

JUDICIAL. 

JunzeiAL — What nebessary to sustain a, attachment • • .94 

As to what are not, acts . . . • « 74 

As to mandamus directed to, officers . . , .79 

What not affected by, or legal mortgages . . , 129 

When interest may be recovered from, demand . * • 160 

Aa to what is included in the valuation of land for, sale . ^ |S3 

JURISDICTION. 

JoBismofiov — As to attachment where the domi(j] of defendant is not 

within that . . « . . .14 

As to appellate and original, of court . , • 79 80 
As to, of courts of equity .... 80,90,91 

As to the chancellor declining . . ^ , . 93 
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JURORS — JURY — ^JUSTICE OP THE PEACE. 



J^KifDiOTiOH — As to, of equity to compel Sheriff to pay over money , • 104 

As to, over foreigners ..... 114 115 

As to the right of inquiry into the, of a court • . • 1 17 

Effect of a judgment of a court which has no . . • ' 153 

Effectof adjudications of courts having . . .153 

As to cases where courts of law and equity have concurrent . 163 

As to, of application for divorce • . • 169 

As to appellate,' of the supreme court . . . 1 95 

Effect of a sale under a decree where there is, to sell . .213 

JURORS. 

JfROBS — When the court will set aside a verdict the party having fiad com- 
munication with . . . • • ' 153 
As to afBdavitof, being read in evidence • . 153, 178 
What, are presumed to understand . . • 154 
As to the admissibility of evidence to show corruption of . • 179 
As to competency of . . ^ 132,183 
As to delect of venire by which, were summoned • • 246 

JURY. 

JaRT — As to a matter of fact which must be ascertained by the • . 7 

When a trustee has not a right to trial by . • .21 

Queatiou which belongs to the, to determine . . . 40 

. Who may testify to the, what abbreviated entriei stand for • , • 79 

As to what a party is entitled from the court in their charge to the 104 

Effect of an erroneous charge to ihe « . • . « 104 

What a question of fact triable by ... 106 

What the, are to decide . . • . .108 

When neither party are entitled to a . • . 137 

As to instructions to the . . • • .147 

What instructioa» the eourt are bound to give to the, when reqmsted 147 

What instruction the, are presumed to understand . . 154 

As to the, carrying documents or papers with them • . 154 

When a, cannot be recalled . . • « • • 154 

As to the verdict of a, being disturbed . . • 154 

As to question of facts relative to a nuisance for the • . • 185 

What the, are to determine in actions for slanderuua words . 227 

Effect of a, not agreeing until they encroach on the Lord*s day • 230 

As to defect of venire by which a, were summoned • • 246 

JUSTICE OF THE PEACE. 

JvsTicK OF THE Pkici — As to ail affidavit made before a, of ancther State 19 

As to taking an appeal from a judgment of a, . . 25 

As to setting aside on certiorari a judgment in attachment before a . 26 

As to evidence in an action against a, by a pareoC . , 108, 109 

When a, may quash an execution . 154 



JUSTIFICATION — ^KILLING — LACHES — ^LANDLORD, ETC. 323 



JUSTIFICATION 

JffSTiyiCATioN — Aft to plea of inBanity availing as a . • .167 
Ai to, of officer in opeoiug an outer door to seize , goocU under 

execution . . • • ^^* 

KILLING. 
KiLLma — Aft to an indictment for one species of, and e*/idence of a different 

kind of death . . . • .131 

As to, an in&nt . . • " • 1*^ 

LACHES. 

Lachmb— As to diacountenance.of, by court of equity . ' . • 49 

LANDLORD. 

Landlord— When the court will permit the, to be made defendant • 741 

When, may support troyer for corn carried away by tenant • 76-154 

LANDLORD AND TENANT. 

Lakdlobd ahd Tkhakt — As to lien of landlord on the crops raised by 

tenant . . . • • .164 
When the state of, does not exist . » .154 

LANDS. 

LANDS'— As to maintaining suit in equity against a corporation as absent de- 

ifendanb where it has •••••! 
Necessary pioof to defeat a deed of, on the ground that the grantor 

was not in possession . • • 4 

As to the interest of a tenant by the eurtesey in the • • 62 

As to the interest passed by sheriff's deed of ^ . . 63 

Bight of widow to dower in rents of, leased by her husband . 65 
As to emblaments where a tenant for life sows the, and dies before 

harvest ... . . . . 75, 76 

When the crop goes to the devisee of the > » . .75 
As to emble.ments if Iqssee at will sow, and before severance lessor 

determines his will . . • • 76 

Where a. lessee for years sow the, and before harvest his term ends • . 76 

A^ to a devise of, in fee simple with all the crops ' . • 77 

As to emblements where a husband lease the, of his wife • .77 

Effect of an encumbrance on, not known to vendee . . 78 

. Ab to a certificate of town clerk that a person has not conveyed • 105 

As to evidence of an agreement concerning . . • 106 
When the wife after the decease of .her husband may enter and r»* 

covisr, on which he had oonveycd his life estate p 109 

As to the right of the occupant of. in building line fences . • 110 

When a man may assert his right of entry on . . 113 

As to the necessary demand on the, where the lease is forfeited . 116 

What a conveyance of, conveys ts the purchaser • 118 



824 LAP8B OF TIMB — LARCENY — LAW, 

Lamdi— Af toajadicialialeof . . . • • l^ 

A« to the freehold of the husband in his wife's . • 154 

As to the owner of, on which a naisance exists . ' • • 185 

Bight of the proprietor of, to divert a stream on it . ' • 206 

Bight of owner of, to maintain action for diversion of stream . 206 

As to damages for opening a road through . . 218 

As to compensation for, over which a rail road passes • • 227 

Liability of vendor for fraudulent representation of . • 250 . 

When a right of way is reserved over, sold • • 252 

^ LAPSE OF TIME. 

liAFSB or TiMB— When courts of eqiuty refuse to mterferd afber « • 49 

LABCENY. 

Larcxnt— As to growing crops being subject to . . • 77 

As to petit . • • • .109 

What necessaiy to constitute, under the English laws • • 113 

Wbatisnot, in the findpr of tost goods • • 113,157 

When ice becomes the subject of . • • • 129 

When no, can be committed on animals • • • 129 

When, may be committed by taking animaU « , 129 

When the finder of lost property is guilty of • • 156, 156 

LAW. 

Law— As to the, of domicil governing the succession • • 3 

As to the requisites ofthe, in attachment . « .13 

What the, requires of the sheriff in attaching prop e r ty • • 17 

When the forms prescribed by, must be strictly pursued • 18. 19 

As to attachment, which.prevail throughout the United States • 23, 24 

As to protest required by the general, merchant . • .39 

When a State , or general usage may overrule the general, merchant 39 

What belongs to the court as matter of % . • 40 

As to losses not vnthin the exceptions of . . . 48 

* As to what is the, or constitution of a society . . •61 

. As to rectifying a mistake in a deed at . ... 63 
When and on what principle chancery compels a disooveiy in aid of a 

prosecution at ... . .64 

As to the remedy of a par^ at '. . 80,81,90,91 

When a contract can be rescinded for error of • • • 104 

As to the common, evidence of execution of agreement • 106 

How executors are esteemed in ... . 107 

Boman, as to finder of lost property . . 112 
Bequisitions of the English, as to the animut furandi to constitate 

larceny . . . . .113 

Bights of a corporation established by the, of a fi>reign country « 114 

As to the genetal principles of international . • . 114 

As to the right to make, to bind foreigners . . .114 



J^AW MERCHANT — LEASE — LBOAOT — LEOAL, 325 

I* AW —As to what,iniut preyail to govern the case . 115 

Indispensable role of, as to contracts of foreigners • 1 15 

As to misinterpretation of foreign . . . 116 

As to the right the Ux fort gives by its own, to foreign judgments ^ 118 

When the goardian of an idiot may sue at . . • 129 

General rule of, as to when larceny of animals can be committed xS9 

Effectof ignorance of, as to agreement . . • ^ 129 

As to instructions of the court to thejnry in matters of .' . 154 

As to a, authorisiog the appropriation of private property for public use 159 

By what, the incidents of a contract will be determined . 162 

As to the right of property at, in favor of the elderjAdgment . 162 

Ab to cases where courts of, and equity have concurrent jurisdiction 163 

When a party seeking aid from equity must establish his right at . 185 
As to a writing with pencil being valid in . . 191, 102 

When the court will presume a road to have been laid out according to 212 

LAW ftEBCHANT. 

Law Msschaht — ^As to-a notable instrument received before it is due in pay- 
ment of pre-existing debt . • .58 
As to a negotiable instrument received as an indemnity against fatuA 

loss on a suretyship . . 158 

LEASE. 

LsAiit— As to, of surplus waters by Sl^teofBcers . .64 

When lessee may maintain trespass for crops against lessor after the ex* 

piration of his . . . . .78 

As to the necessary demand where a, is forfeited for non-payment 

ofrent . . . . . .116 

As to the right of tenant where the lessor fiuls to malte the nece s sn i y 

repiiirs during the . • . . 158 

When the lessor is bound to indemnify lessee for damages . • 168 

LEGACY. 

X«BOAOT«-As to a, given to a widow m lieu of dower . ' • . 158 

LEGAL. 

LsoAi^ What to be taken as a, confession by garnishee . . 18 
As to a, settlement within the State to constitute one aninhaltttant • 22 
When a paper vrill be presumed to have been legally issued •. . 62 
As to the, existence of the wife bding merged in that of the husband • 73 
As to the, right to enlist foreigners . . 78 
As to the, obligation of the tenants of adjoining lands, to maintain par- 
tition fences ..... 109 
As to a party's ignorance of the, effect of his agreement . . 129 
By whom an infant must act in, proceedings . • 134 
Liability of a public officer for exacting or receiving more for the per* 
• formance of their, duty than the fees . 186 
When it is, to receive the verdict of a jury on the Lord's day 230 



326 LBQISLATUBB— -LBOITIUATlON-^LBBSOR^-^LESSEEy ETC. 

liEGlSLATURE. 

IfRGiiLATURc— As to the power oi" the. to authorise the oonstraction of a rail- 
road acrofls a highway .... 

LEGITIMATION. 
L«aiTiMATioN^Effect of the. of children by the marriage of their parents 

LESSOR. 



227 



109 



76 



LxssoR — As to emblements where the, determines his will before seTenmce 
When the lessee may maintain tresspass against the, for the crops aStep 

the expiration of the lease . . .78 

As .to the obligation of, to keep the premises in repair . 158 

As to the rights of, of cattle where the lessee sold them before the lease. 

expired . . . *. . 159*162 

LESSEE. 

LBssM-«Effect«f a r^ease to, by a widow of her dower right in rents of lands * 

leased b)r her husband . .65 

As to the right of, to emblements . • 76, 77 

When the emblements of a, are protected . . 453 

When the lessor is bound to indemnify the, for all damages . 158-162 

Liability of» for cattle sold before his lease^expired . 159*162 

LETTERS. 

IilTTXBS— As to the taking away a, from another , . 162 

As to aik actbil for a iibel contained in a, fiom a correqpondeat • 226 

' As to the writing and sending threatening . . 244, 245 

LETTERS OF CREDIT. 

XtBTTBKS or CMDrr— >Efifect of a, conferring absolute andiorily to draw bills 40 

As to, which prescribes the credit ID be used .195 



LEVYING. 

IiBTnjt€h—Aa to, attachment on property without stating to whom it belongs 
As toevideiioe on the trial of the right of property, on by attachment 
Effisot of asfaflrifiPa deed as to passing the interest of debtor at the time 

ofthe .... 
On what,pn4Mrty an eixecation agiunst the inhabitants of a school dis- 
. trictmaybo . * • . . 

Liability of a sheriff after, on goods to take care of them 
iSi to a return (^sheriff on a^. /a. that he has leried bnt that the goods 
remain unsold for want of buy ers 

LEX LOCL 
Lib Looi^Whon fh» iondeiita of aoontnct are determined by the ' 



19 
25 

63 

213 
221 

250 



162 



LIABILITY — LIBEL LICENSE — LIEN - LIFE ESTATE, ETC. 



^27 



LIABILITY. 

LuLBiLiTT — Effect of a directioa by a debtor to his creditor to apply the pro- 
ceeds of a draft to a particalar 7 
As to the amoant of, on a bond to abide the jadgmeat of the court 18 
As to, of jadgment debtor to be attached as gfamishee . 21 
As to, t)f owners of steamboats as common carriers . . 47 
When stockholders will be absolved from ... -61 
As to the, of a party who assames the control of property obtained by 

duress . . ,73 

When a person who wrongfully sold goods deposited with him will be, 

in trover . . . • . . .74 

As to releasing a witness from • . . . ,. 107 

* As to a negotiable security given In satisfaction of a, from which the 

giver was discharged • . * * 129 

When a party is not allowed to set np his own imbecility of mind to 

avoid a civil . ' . . . 137, 138 

As to, of ag^nt in contracts made for the principal . . IdS 

As to the, of a principal to bis agent . • • • 194 

As to the extent of, in sheriflTs bond • • / 221 

* Ab to the, of one who repeats a slander • . » 226 

LIBEL. 
I«iaK^-Ai to a, contained in a letter from correspondent .. • * 226 

LICENSE. 
XiOBKSs— Astoreitrictionsofatayem . • .237 



LIEN. 

Lnii'— As to, of factors on goods for general bdance 

As to, of attorney for costs upon his client's judgment and papen 
As to, of a bank upon papers transmitted to them for collection 
As to, of landlord for the crops rdsed ... 
When the landlord has a, upon the growing crop • • ^ 

.As to, of seamen on vessel for wages • • 

As to, of attorney on a deed for cost of drawing • • 

What will discharge the, of a mortgage . 
'When a surety may be substituted for a 

LIFE ESTATE. 

loo EsTATX;— As to the right o tne wife to enter on land where the husband 
had conveyed his . . . . i 

LIFE INSURANCE. 
ion Insurancb— -As to an insurable interest of a bocs fide creditor in bis 

debtor*s life . ^ . 

When a policy of, will be avaihible 



18 

29-^4 

35 

77 

154 

162 

462 

173 

231 
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149 
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338 LIMITATION, STATUTE OF — LIQUIDATION — ^LITIGATION, BTCi 

LIMITATION— STATUTE OF 

LixiTATioH — Statvti OF — What will not remove the statole bar 163 

What will take the debt out of the operadon of the . . 163 
Bemedy where a note is Becored by mortgage and the note is barred 

by, and the mortgage not . . . • 173 

LIQUIDATION. 

XiiquiDATioN — An account bears interest from . . • S 

Aa to interest on unliquidated accounts . • • 3 

As to attachment of partnership gains before any, of accounts • 15 

LITIGATION. 

LxnoATioH— As a tender of purchase money upon, being ended • . 54 

As to a contract made for the purpose avoiding . • 104 

As to a peace bill to put an end to fruitless . • • 190 

LOAN. 

LoAH— As to a draft or bill used by way of . . • .35 

As to a deed absolute on its face as security for a . . 49 

As ta a, obtained by one partner on the note or check of the Brm • 187 

Aa to a bond of one partner for a, to the firm . • • ItlO 

LORD'S DAY. 

Lord's Dat— As to receiying the verdict of a jury on the • S30 

LOSSES. 

Losses — When steamboat owners are insurers against . • » 47 

As to, occasioned l^y act of God or the king's enemies ' . • 53 

As to insurance against, by fire .... 147 

As to mortgagor's right to recover insurance in case of • • 148 

Responsibility of steamboat owners for, occasioned by want of oara • S28 

LOST* 

Lost — As to evidence in case of a, record . . . .106 

As to the finder of, property . . 112 113 

When the right to a public highway may be . * . 213 

What necessary to recover of steamboat owners the value of property 228 

LOTTERY TICKETS. 

LoTTBRT TicKVTs — ^As .to the payment of the money due upon a, to the 

finder ....•• 113 

MAGISTRATE. 

Maoistiats — Effect of an acknowledgment before • ... 106 
As to an action for maliciously causing plaintiff to be arrested on a crimi- 
nal charge before a .... 166 



JCAGN^ CHARTA MAJORIVT — MAKER — MALICE, ETC. 32Q 

MAGNA CHABTA. 
Magra Cbarta— As to the right of dower bemg extended by . .OF 

MAJORITY. 
MAxOttn — ^Ai to the acts of a, in a corporation • 99 

MAKER.* 

Maxxb — Asto)»re8entmenttojoint»of anote * • ,40 

As to the right of holder of joint note who saes all the» to sever and 

take judgment against one • 44 

When one of several joint, cannot be made a witness • 106 

As to a suit by a bank against the, of an endorsed note . 162 

MALICE. 

Mauob— When an action will lio without proof of express • • 75 

Objection to witnesses for having alleged deadly . . . 163 — 165 

As to deadly, conceived in consequence of adulterous connection 174, 175 

MALICIOUS. 

Malicious — ^As to an action for, indictment . • 108 

Liability of one who repeats a slander with, intent . • S26 

MALICIOUS PROSECUTION. 
MAUOiors Peosxcvtioh — As to when an action £c>r, will lie • • 166 

MANDAMUS. 

Makdamus— When the conrt will award a peremptor]^, io the judge • 79 

When a, will be granted to compel a judge to proceed • 845 

MANIA A POTU. 

BIavia a Potv — ^What is • . • %60 

Efiectofthe insanity of d«Z<rittm<r«m«n« or • ' • 166 

As to the difference between, and other forms of insamty '• 166, 167 

Distinctionbetween, and the frenzy of drunkenness • • 167 

MANSLAUGHTER. 

Hahslauohtxr—* When a medical man is guilty of • , , 167 

As to an indictment and conviction of . . » . . 168 

MANUFACTURED ARTICLES. 

Mahuvacturxd Articlxs— Right of grantee where a raw material is by his 

consent converted into a, by grantor . 169 

MARITAL RIGHT. ' 
IIabitax. Right — As to tiie of the husband - , 126 



ISO MARK MARRIAjQE — MASTER iff CHANCERY— MATE, ETC. 

MARK. 

If ARK — ^Effect of, on loet property . • • • 158 

When a, is a sufficient signature • • 181 

MARRIAGE.. 

Mabbiagi — As to the right of the husband to property acquired by . 3 

Effect of conveyances made before • • , 69 

As to the rights acquired by children legitimated by subsequent •, 109 

1 When a promise is void as being in restraint of • , - 169 

MASTER IN CHANCERY. 
lliSTXR IN Chamcx&t — When the deed of a, passes the tide • .63 

MASTER OF VESSEL. 
Mabtkb of VxsBxt — As to the rights and duties of a • • ^6 

MATE. 
Matr— What will not deprive a, of his wages ! • . • 252 

MA,TI1RIAL. 

Hatxrial — Dnty of insured to communicate all facts, to the risk • 1 49 

Effect of concealment of a, fact . '. . .149 

As to mere silence concerning a, fact . . . 149 

^ to relief in equity when a contract is made under a mistake of a, &ct 5^1 

MATURITY. 

Maturity — As to the right of a bolder of an accepted draft payable in ihe notes 

of a particular bank protested at • . . • .43 

MAXIMS. 

XCaAms— As to the application of the V de minimis non eurcU Uz» • • 2| 169 

As to the, in the law, that actus Ddnemini fcteit injuriam • • 75 
As to the, in law. as well as equity that, in a conffict of equitable 

claims, qui prior est tempore potior est jure • • 169 

MAYHEM. 
Mathkm — As to doresB by threatening with • • • 73 

MEMORANDUM. 

MiMORANDuii— What a, acknowledging the receipt of grain imports • 35 

By what meuiB a, may be shown to mean a sale • "^ 35 

As to the terms of a contract bebg varied by a contemporaneous 118 

MILLS. 
HtUJ—^Effect of diverting a stream and erecting, theheon • .206 



MINISTERIAL MINORS— MINORITY— MIBPEMBANOR, JBTC. 

MINISTERIAL. 



831 



MiMiSTWiAL— What are, acts and not judicial . . ^^ 

Aa to writi of mandamos addressed to, officers • • ' ^ 

What an indictable offence in a, officer ... 1^^ 

• MINORS. 

BfliMims— As to attachment in a suit by, against Jheir tutor • •. 15 

¥ihen a decree against, defendant may be impeached 133 

As lo intoresl on an account against a . " • • 134 



MINORITY. 

MiMORiTT ^What is competent evidence of the, of a son • . 109 

As to the right of a widow whose children leave her during their • 253 

MISDEMEANOR 

MuDBMi ANOR— As to Uniting a coi^nt charging a felony with one charging a 132 

What a, at common law, of a sheriff . . . 225 

MISFEASANCE. 
MmfRasamce— Liability in sheriff's bond as to, in respect to his acts as sheriff 221 

MISREPRESENTATION. 

MiSBiFtasBNTATioif— Effect of, by insured of material facts . 149 , 

{ As to release from contract in consequence of • • 170 

As to tha method of avoiding a contract ou the ground of • • 170 

Material, on the part of defendant established . . 170—173 

MISTAKE. 

MiaTAKV— As to pleading facts showing, of plaintiff as to his remedy • . 1 

As to an, in the description in a deed ' . . . . 4 

As to rectifying a, in a deed . • • . . 63 

Effect of misinterpreting law by . . . . 116 

Effectof misrepresentations made by, of insured . • . .149 

As to a contract entered iiito under a nlaterial . . 171,251 
As to a new trial Where a witness has fallen into a, in giving his 

testimony' upon a material point . . .' ^ ^^^ 
When an over-payment by, in the computation may be reepvered 

back . . . . . 1?7 

When a firm onlhe ground of, may be charged in equity . * • ^ 1^8 

MITIGATION. . . . • 

MiTioATioM— What may be shown by sheriff in, of damages . 2 19 

As to certificates of previous gopd character in , of punishment • 245 
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MaNET — MONTH-^MORTGAQE-— MORTeAOlkS — HOaTGAOQR. 



MONEY. 

lAuvty — Af to a teDder bj sheriff of moDey collected on an ezecation 44. 45, 47 

Aa to a deed absolute as security for, loaned . • - 49 

As to a tender of purchase, by vendee . . .54 

When the husband must supply, for the wife's defence . 64 

Presumption as to a testamentary prorision in lands or, for the wife • 65 
When an encumbrance on laifl may be set up as a defence to a 

bond for the payment of . . . • . 78 

As to jurisdiction to compel a sheriff to pay oyer . .. 104 

Dutyof the finder of lodt . . • . 113 

As todiacretion of commisaioos of highways in taking security for . 1 19 
As to the marital right of the husband to, accumulated by the wife 

while living separate . . . . 126 

As to, advanced by a member of a joint stock company to a dueetion 150 

When, paid on a judgment cannot be recovered back • . 152 

As to a receipt acknowledging the payment of , j|04 

When stakeholders may be sued in assumpsit for . . . 227 

As to the rights of a surety who has paid, for his principal « ig^Q 

When the teller of a bank is guilty of theft for appropriatiag . 237 

As to a tender of, as a payment . . . ' . 242 

As to threatening letter jto extort • . . 244,245 

Ai to, deposited with stakeholders ... . 252 



MONTH. 
MoKTB— Meaning of a, in notes and all mercantile eontr^ts « 

MORTGAGE. 

MoRTOAOB— As to a deed absolote on its face intended as a • , 

As to authority to transfer, in payment of debts • , 

As to a, taken by executor and assigned by one . • , 

Ab to a, of the wife on the property of her husband 
Is a rail-road susceptible of being . • , , 

Effect as to the emblements where lands subjec; to a, are sold imder a 

decree of foreclosure . . • - • 

Effect of the payment of a note being secured by • 

What will discharge the lien upon • . • ' • « 

Effectof a, of personal property *• • • « 

MOBTGAGEE. * 
MoBTGAfiarT-When, is entitled to the crops . • • , 

' WheUyhasnoright to emblements . . , 

Aslo the right of, to insure • • • ^ • 

Effeotofatenderto . .. • , 

MORTGAGOlt 
MoBTtfAflom— Aa to, right to emblementB . '76,77 



184 



49 

92 
108 
126 
129 

15il 
173 
173 
173 



76 

77 

148 

173 



MOTION — MULTIPLICITT OF SUITS— MURI>B»— NATIONS, BTO. 333 



MoRTOAooE-^Af to the right of, to insure . 
A, not entitled to notice to quit 

MOTION. 
MonOH'— When a process maj be amended on 

What will remove the necessity of amending on 

When bail may be discharged on 

A^ to a, for new trial on sheriflf s bond 

When chancery w91 compel the restoration of papers on 

As to a, to compel sheriff to pay over monies 

As to a, for a new trial on the ground of mistake . 

What cannot be received on a, for a new trial • 

* 

MULTIPLICITY OF SUITS. 

MnnruciTT or Svits — ^When the court of chancery will grant an injunction 
to protect a party against a . ' . 

MURDER. 

MvBDSR — ^Trial and conviction for . . 

As to evidence on a trial for . . . « 

As to motion for a new trial after a conviction for . 

Ai to a motion and arrest of judgment after conviction lor 



• 


148 




184 
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• 


6 




34 


• 


45—47 




49 


• 


' 104 




153 


, 


178 



173 



NATIONS. 
Natkhis— As to, taking cognizance of controversies between foreigners 

NATURALIZATION. 
Natveauzation— As to, of foreigners by enlistiug and serving in the army 
or navy ..... 

NAVIGABLE RIVER. 
Natioabjjb RiVBR— As to lands adjoming a, above tide water « 
I NAVIGATION. 

NAVxaATioR — ^ule as t5 steam vessels passiug each other • • 

As to a light vessel and a laden one passing • « 

NECESSITY. 

NscRSsrrT— What a work of, on the Lord's day • • • 

NEGLECT. 

NseLRCT — Effect of a garnishee's, to answer interrogatoriei • 

As to, being discountenanced by chancery . . 

Effect of assignor's, to make out a schedule , • 

•Actioh against a sheriff for, to return ^Ji.fa, . •* 



173-177 
178, 179 
179-183 
246-250 

114 



73 



177 
177 



16 

49 

91 

219 



S34 NEOLIOENOB — ^NEOOTUBLE NEW TIUaL ^NEXT FftlEND, BTC* 

NxoLBCT-^When specificatioiis of acU or. are regarded as sarplaaage • 223 

As to, ofdatjT of the mate of a vessel • « • • 292 

NEGLIGENCE. 

NioLiovNCK — As to an action for an injury resulting from . • 62 

Effect of misrepresentations by mistake or • • • 1^ 

Liability of owners of a vessel disabled by . • 177 

As to coUiaion of vessels by, of the crew . • 177, 178 

As toy and defiuilt of steamboat owners . • • S29 

NEGOTIABLE. 

Kbootiabli^-As to a, instmment taken by assignment when past diM 12 

Effect of a, draft issued by an association . • . 35 
As to the competency of maker as witness in an action by holder 

against endorser of a, note • .' • « 40 

When, paper may be issued by a corporation • • •62 
Effect of a, security given in satisfaction of a liability from which the 

giver was discharged . . . . • 129 
As to a, note endorsed bona fide befox% due in payment of a prece- 
dent debt . . . • 184 

NEW TRIAL. 

Jfiw Trial — As to a, on motion of plaintiff iu ejectment • , . 6 
As to a motion for a, on the ground that judgment was entered by 

mistake . • • 153 
As to a» on the su^estion that the ju^ did not nnderstand the in- 
structions • • • • • . • 154 
When the court may at its discretion grant a ' . • 173 
What not a ground for a . . « . ^ . 173 
What cannot be heard on a motion for . . . 173 
As to a, if ajudgment be founded on improper evidence • • 178 
On what ground a, will not be graqted . . « 178 
As to, on the ground of surprise • . , 178—183 



NEXT FRIEND. 

JIiXT Friknd— -As to an infant acting by, in legal probeedingi . .134 

As to consent of/ for infant to testify . . 134, 135^ i^q^ 13^ 

NEXT OF KIN. 

Hkt or Km— As to administration by . , • . . ^ 

NOLLE PROSEQUI 

IfphLE pROsKqvi— When a, entered npon an indictfnent is no ]bfir to 

another ' . . . . ' 184 

When a, may be entered . . ... 184 

Ak towUat,^ay be edtered . . . . ^ IS4, 



NON B8T FACTUM — X« *Nf SA3 ANCE — ^MON-FA YMBNT, »TO. ?35 

NON EST FACTUM. 

NoK M V #Acnn«'-As to a pl«« of, with a notiQe ap|>apded • • 45 

How a plea of, i» aonmritiw wgardgd • • • 192 

NONFEASANCE. 

NoMiTBASAJics— Aatoliakilitjoftheriifsboiid bojoni , 221 

NON-PAYMENT. 

NoM-PATMEifT — Af to the neeesBaiy notice of, to endmaen . .78 

Aatoforfeitiiiieofleaaefor,of i-ent . ilg 

NON-FERFOEMAi^CJS* 

Maii-Paaf#«MA»G»— Aa to, of a contiBot entered into £oc ilfe^al pcvpaaaa . 117 

NON-RESIDENT. 
Nbs-BcsiOBNT-l-As to attachment against, debtor 14, 19, 29^ 22, 23, 24, 25, Hi 

Aa to attachment against, executor .. « , 15 

Aa to service of notice where defendiult ia , . Ul 

NON-SUIT. 

Kps-SaiT— Effect of a judgnient of, in .attachment - • • » 25 

Wiienadefeodai^t laentiti^ tojudgpientin » , 152 

NON USER. 

NoX'USKB— When the public^ right to.ahi^waym^jt b^Iottl^.' » , 212 

NOTARY. 

HiTAmr — What held to be a au6icient demandjij * . 37 

As to a notarial protest made by a > . , , ;j9 

NOTE. 

•fK»— When a promisAjry: 18 a subject of attachment . * . I9 

As to a, payable to and discounted by" a bank , , 35 36 

When a, payable at a bank must be presented for payment , 37 

Effect of a guaranty of the collection of a . . . 38 39 

As to a notarial protest of a, and certificate of a notary 93 evidence * 39 

Aa to a, made payable to the order of a fictitious person y— ' ■' ^ ' ^^ • 

As to an action against drawers.and endorsers in the name of acceptor 39 

As to protest reqaired by the general law merchant . . 39 

. . Asto the necessai^ presentment to joint Bhakovtolv , . . 4(^1 
Incompetency of maker as a witness in an action by the holder against 

the endorser of a ^ , , ^ 4q 

Aa to service of notice of protest . , , ^ .40- 

As t[> waiver of notice by endorser ' ^ ^q ' 

Effect of signing a, in blank and givfng to another " ' ^ .4041 
As to a. handed to a penon to get discounted and he apples it to his 
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NOTICE — NUISANCK NULLITY — NULLA BONA, ETC. 



NoTK— As to a, and collateral security given at the sametime for money lent 

What the holder of an accef»ted draft payable in the, of a particular bank 

• and protested at maturity will be entitled to recover 
As to the neceMary notice to endorsers of a, payable to their order 
As to one of several makers of a joint, being a witness 
As to a, obtained ^by fraud 
When the payee is not entitled to recover on a 
As to the promise of an infant after he comes of age to pay a 
As to a, endorsed to a bank by payee as collateral security . • 
Effect of a, given by a guarantor in payment of the interest due on the 

guarantied ..... 

As to a, endorsed bona Jlde before due in payment of a precedent debt 
When a^ may be sued on in the name of a bank for the use of the holder 
When over payment on a, may be recovered back 
As to usuriooB 

NOTICE. 

NoiicB — What a sufficient, of action to defendants . . « 

Presumed assent of a party who has received, of an arrangement for Ids 

benefit 
Ai to necessary, to garnishee 
As to,, to absent defendants 
As to, of attorney's lien . • 

As to a certificate of, by a notary 
As to secvice of, of protest dirough the mail 
How a waiver of, must be mad^ • 

Necessary, to endorsers of a note 
As to necessary, by finder of lost goods 

NUISANCE. 

NoiSAMOB— Wheiva court of eqftity will not interfere to 
As to an indictment for a • 

As to a, within the limits of a highway 

NULLITY. 
Nullity — When proceedings become a 

NULLA BONA. 
NvLLA Boh A— As to a false return of by sheriff • 

NUL TIEL BECORD. 
KiTL TxiL BBCORO— As to a plea of . 

OATH. 

OatHo— As to an* attachment issued without an 

As to what must be the, of a witness • 
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As to an entry in the family Bible of 8on*8 birth proved by the, of tho 
plaintiff ....•• 
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OBJECTION. 

OsiBCTioir — As to, not made on the trial bieing urged on a writ of error 1 05 

Ab to, to the admiflsibility of witnesses on the ground of malice . 163, 164 

As to, to the admission of depositions . .214 

OBLIGATION. 

Oblxoation — As to, arising from contracts for the payment of money or deliy- 

eiy of goods . • . . . . 14 

As to a mere contingent, for the .payment of money . . 47 

When an action will be supported on a moral . . 54 

As to an equitable, of grantor and adverse claimant . . 63 
As to what the legal, of the tenants of adjoining lands to maintain par- 

tidon fences rests on . . • ... 109 

OBSTRUCTION. 

Obstruction — As to, of a channel so as to divert the water from its natural 

coarse ••..•• SOtf 

OCCUPANT. ^ 

OcovFAMT — As to the right of. in making partition fences • 110 

OCCUPATION. 

Occupation'— As to maintaining an action for use and • ' • • 154 

OFFENCK 

OvFXNCB — As to the, of barratry . • • .-37 

A solicitation to commit a felony is an . • . ' 109 

' As to forcible entry and forcible detainer being distinct • • 113 

As to the averments of the mode in which an, has been committed ISA 

What an indictable, in public oflScera . . » . 186 

OFFICER. 

OmoBB>«Liability of an, for ap illegal seizure in attachment • 17 

Effect of an, attaching a horse and using the same . . 21 

As to the liability of securities of an , .47 

As to the right of an, seizing goods by virtue of an execatkm 64 

As to a recruiting, making an unauthorized enlistment . .78 

As to a mandamus directed to ministerial or judicial • . 79 

Liability of, for not taking bail . . . . 185 

As to the right of, to break the outer door of a man*s dwelling * 185 

When an, is protected by process . . ' 186 

What an indictable offence in public . . 186 
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At to an, recoveriiig a reward for arresting a thief . 186 

An, not justifiable in opening an outer door to seize goods . 281 

OFFICIAL. 

OmciAL — ^As to the duty of a notary ... .39 

Suit on a sheriff's bond . • « 44-47 

As to the seal of a consul of the United States • • 48 

As to the liability of an, assignee to costs . • • 186 

When a sheriff cannot receive money in bis, character • • .231 

OFFSET. 

(^rsiT — As to a plea to a declaration in . • .29 

When chancery will make an . . • • 186 

When the holder of a note may resist an, of notes of a bank M 

OMISSION. 

Omission — What a fatal, in attachment ... IS ' 

I 
OBDER. I 

I 
OtPKB — Effect of a party appealing by obtaining an, to stay prooeedfiga 6 i 

As to an, granting attachment . . • 13 i 

As to an, of seizure and sale on a judgment rendered in anotfaer ! 

state ..... -214 ' 

OUSTER. 

OuBTBR — When plaintiff iq ejectment can be compelled to proof of » 9 

What held to be an, of co-tenant . . ' 187 

OVER-PAYMENT. 
Of^BrPAYumnT — When, of a note may be recorered bsok • • Isr 

OWNER. 

OwiriR — General rule where the, of property has lost aU power over it 17 

As to the, of a vessel taking an appeal . . .25 

As to barratry against the, of vessel , . . . 37 

When the, of steamboat are liable as common carriers . . 17 

As to compensation to, for private property which is taken for pub- 
lic use . < . . 54, 159 
Right of, to reoorer for goods wrongfully sold . '. 74 
When trespass will lie against the. ot cattle . . 109 
As to putting half of a partition fence on the land of adjoining 110 
As to liability of finder of lost property who knows the 113, 155, 158 
As to premises which have been occapkid without the knowledge of 

the . . . . 154 
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OwRRji-* When the, of eatde leased, may maixitain trover against leasee for sell- 
ing them • • «• • 169 
Liability of, of vesciels for damage by negligence of crew • , 177 
Bight of, of pews to maintain trespass for disturbance . .193 
Wh^re, of land can maintain action for diversion of a stream . 206 
As to the right of, of land through which a road is opened to damages 318, 227 
When steamboat, are responsible for loss of property . . . 228 

PAPERS. 

Paprrs — As to lien of a bank on, transmitted for collection . • 35 

When the conrt will compel the restoration of a, to the custody of exa- 
miner • • • ^ • • .49 
Whed, issued by a corporation will be presumed to have been legally 

issued • • • • . '62 

When and for what purpose, are not admissible as evidence • 105 

When original, may be proved by parol • • .107 

PARDON. 

'pARDOir — As to the right of a partieeps eriminU to, fpr giving evidence ' • 187 

PARENT. 

Parxmt — As to evidence of a, against a justice of the peace for marrying hiB 

minor son . .108 ,109 

. As to the rights of children acquired by the marriage of their < 109 

PARENT AND CHILD. 
pARXiTT AHD Child— When a child may choose which father he pleaset • 187 

PARISH. 
Parish — Effect of a party's declaration that he belongs to a particular • 64 

PAROL. 

Parol — As to, proof of the consideration clause in a deed ,• .63 

As to, evidence to show that a record once existed • • 106 

Admissibility of, evidence to prove a sale of real estate • .07 

When an original paper may be proved by . • . 107 

When notice may be by . . • « 184 

When as8ent4>f a parter to a contract may be by • • if! 

Effect of a, agreement for the sale of shares in a raEw^ • 203 

When a receipt is open to, explanation . . ^04 

PAETICEPS CRIMINM. 
PaRtioips CaiMivis— As to a, giving; evidence on the trial of his accomplice 187 
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PARTIES. 
rAKnit — As to the rules of pleading by which, miut be held in action of ao 

/ count . * . . . 2 

What regarded as the words of both, to an agreement s • ^ 

Effect of an agreement of . . . . , 5 

As to a, appealing by obtaining an order to stay proceedings 6 

What to be ascertained from the conduct of . ' , . ^ 7 

When a submission is annulled by the death of one of the . , xl 

What necessary to justify the arrest of, on the ground of deriatioa 12 

As to attachment against, oi^y temporarily absent . 15 

When the, may be sued instantly for illegal seizure . . 17 

As to attachment by a, of judgment recovered against him . . . 18 

What necessary to constitute a, an absconding debtor . . 21 

Effect of an affidavit stating that a. is about to remove from the conntzy 24 

When the owner of a vessel should make himself a, to the sent . 25 

When, are bound by the established customs of a bank . 37 

Effect of the cancellation of an unrecoixled deed by consent of . 47 

Effect of a, having slept upon his rights . • • 49 

As to the intention of, to a deed of conveyanoe • •• .61 

When no demand on a, is necessary ... 64 

Liability of a, who assumes the control of property obtained by doress 73 

Effect of an erasure in a deed made by a, claiming under it . 1 04 
Effect of an acknowledgment by a, before a magistrate of an agreement 

concerning land . . . . 106 

When an infant is liable in tort to the, injured . . 132 

When a, is not allowed to set up his own imbecility to avoid a liabili^ 137 

As to tne responsibility of a, laboring under a partial delusion . 19S 
As to the right of a, prejudiced by the refusal of a justice of the peace 

to quash an execution • . 154 
When a, finding a chattel may appropriate it to his own use . 155 
As to acts done by a, while insane . . . 166 
As to an ii^iunction to protect a, aigiunst a multiplicity of suits . 173 
How a, may become an endorser to a bill or note . . 191 
As to a, pledging property to another to indemnify him for becom- 
ing bail . . . . 193 
Right of, to a sale, to fix the value . • ' - .212 
As to money deposited with a stake holder by a, to a wagering ' 

centract .... 268 

PARTNERS. 
pABTHxas— When attachment will lie'againat die property of • . 14 
As to attachment by one, against another for partnership gains 15 
As to presentment to joint makers of a note who are • • 40 
As to a loan obtained by one of several, on a note of the firm • 187 
Exceptions to the rule that all who participate in the profits are lia- 
ble as . . . 188 
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Pabthiks — As to the dusolation of a partnership by the death of one 

When the effects of a noh-resident, may be attached . . 

As to one, suing another for a sum paid for the partnership . 
. When a* may bind his co-partners by a contract * . 
As to a bond of a, ttikeu for money loaned to a firm • 

As to a ^. fa. on a judgment against one of two • 

When owners of a steamboat are responsible as • * 

PARTNERSHIP. 

FArthibsbip — ^When attachment will lie against a partner's s^iare o^ 
proper^ . . • • 

As to attachment in an action by one partner against another for his 

share of the, gains . . • • 

ISffect of one of several partners ob|aiaing a loan on the note or 

check of the firm . . . • 

Effect of one of the partners being unknown and a loan obtained 

upon the credit of the others 
As tp the remedy on a bond executed by one member of a firm In- 
tending to bind the firm . . . • 
As to the rule that all who participate in the profits are fiablet as 

partners . ' . . . • 

Aste a note given by a member of two *firms in the name of one 

• fim;^ payable to a member of the other firm • 

As to real estate purchased by a commercial firm with the, funds 
As to the dissolution of, by the death of one of the partners • 

Aa to the application of proceeds on the sale of, goods , • 
What sufficient evidence of authority to endorse in the name of the 
firm . • • • • ■ 

When one partner cannot sue another for a sum paid for the 
When a partner may bind his co-partners by contract • ' 

When the bond of one partner is an extin^ishnient of Ae debt of 

the fiorm ■ ■ • • • « 

As to sale of^ property by sheriff* upon the debt qf one parti^er 

PART OWNER. * 

Part Owhu — ^As to attachment of the share of a, of a fteamboat • 

PATENT. 

Fatbht — ^What necessary, to be entided to a, for an invention 

As to an action for the infringement of a • , , 

Aa to the validity of 

% 
• PATENTEE. 
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PATENT OF LAND. 

^tBNT OF Lavi>*-*Ai to % from the State a^joiniiig a lirer 

PAYABLE. 

X^AtABLi— A» to a note, to and discounted by a bank . 35 

When a note, at a bank must be presented* • • » ST 

As to a bill, at a subsequent date in part payment of a bill . 40 

As to the right of a holder of a draft, b the notes of a parlicDlar bank 43 

' As toihotbe where two esdorM a note, to their onler 9S 

PAYEE. 

Fatii— When a note may be attached in the hands of . . 19 
As to recovery by, on a note given in payment of a discharge fiwm wfiid 

thegiverluid been discharged 1S9 

PAYMENT. 

PftTvtMT— Asto preferenoe of attaching creditor over consignee who daime 

the property in, of a debt * • • 18 

Astoconditioninattachment bond for, of costs • • 24 
Efiectof 1^ jigreemeat of attorney at law to recave any thing but dia 

corrency of the United States in, of a judgment . • ttt, 29 

When a note payable at a bank must be presented for . • . ^ 37 

As to a guaranty of • . • • . 38,39 

When, of a bill or note cannot be demanded • • • 40 
As to a note handed to a person fo get diacoanted wad. he ^ipfiea if 

tow^brdsthe, ofadebtof fanown • • • 41-4 

At to delay of, where the title of vendor is doubtfol • 54 

Whena, madb in error may be recovered back • • 104 

Effect of, m^e for the purpose of avoiding litigation • 104 

When, to the holder of a note is no bar to an action by owner • 1 13 

As to, of a bill which had been altered . . . 129 

As to die atnignment nf a policy to secure, of a debt • 1 49 

Aato a timeot', being flzed in a sale of goods . 150 

As to a notable instrument received in« of a pre-ezisting debl • 158 

' EflRsct of a note given in, of interest on a guaranteed note • 162 

Aetothe, ofsnotvseenredbyamor^gigo 173 

As to a note endorsed in, of a precedent debt 1 84 

Bffectofa receipt acknowledging the, of monegr • 204 

When cannot receive mooey in, of executioii • 221 

Responsibility of attorney for obtaining, to wrang penoa • • 227 

Effect ofeztending time of • • • • 230 

What ia not technically a . • . . • 249 

PEACE BILL. * 

FbaobBul— Wki*ii* • • . • • 190 

Astotheolqectofa • • • .190 
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PENALTY. 

Fxa ALTT — As to liability of surety to amount of • • 6 

J^Uhfat nahying a miuor son • • • . 108 

PENCIL MARK. 

IHbioil Mark- — Astothevalidity ofao endoraemeatin • • 191 

A writing in, how consideined in law • • 191 ,,193 

As to alteradon and erasures in a will in • • • 193 

PERFORMANCE. 

PsmvoBHAif CI— As to securities guarantying the iaithful, of ofl&nal datj • 47 

As to ground of refusing specific • . • • , 54 

When specific, is not to be compelled . • • 227 

PER MINAS. 

Pnt MxiiAS — As to duress . • - • 73 

PERSONAL. 

pBBSoif AL — What necessary to constitute an attachment of, property • 21 

How all, Motions except detinue and replevin may be comiOBOoed iSt 

As l^a widow's right 10 dower of. estate . » 65,66 

Effect of defendant's transfer of, property • « 175 

As to a mortgage of, property • * . • « 173 

PETITION. 

fknTiON— As to sendee of a copy of. In attachment • « H 

As to a, for a mandamus . . i • • 83* 

As to a,«making out two causes of action • • 228, 229 

PETIT LARCENY. 

Tvm Earcint — As to accessories in . • • i 

Notafebny . • • • 109 

PHY8ICUNS, 

pBimeiANS — As to, oplnioii in cases of insanity • • • 137 

PLAINTIFF. 

PtaiMTitw — As to facts showing that, had mistaken his remedy^ • i 

What must defendant show to compel, to proof of ouster • 3, 4 

As to a new trial on motion of, in ejectment • • 6 

When attorney's agreement will not be bmding on the • . 2)1 

As to the power of attorney of, in directing the sheriff • ^ 34 

When damages may be giv^n beyond what the, has snstalxMli . 62 

Upon what only, in ejectme|it can recover . . • 74 

As to, in case against defendant for not repairing fences • 109, 110 
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pLAiiiTirr— As to an action for maliciously oauBing, to be airested osi a 

erimixfal charge . . • . • 166 

Aa to an offer to confess jadgment to . . . 184 
As to a general verdict for, when the declaration contained good and 

bad coants • . . . . . 192 

Effect of, fiiiling to perform his contract at the time • • 205 

When affidavit for a reference most be made by . • 205 

'Whatmustyhave to maintain trespass 9«an e/aMt»m/r«0rtl • 245 

PLEA. 

PLiA<»Effect of an agreement that a cause be tried upon a certain ' • 5 

As to the, of garnishee . . • 24 

When a, in abatement may be made • ' . . * 25 

As to allegations in a, to a declaration in ofiaet . • 29 

As to the, of noil CMt factum . • • • 45 

What a good, in an action on a bond . . .62 

As to acceptor disputing the handwriting of drawer by • . . 105 

How a, of iiof» e«t /ac^ttm has been sometimes regarded , 192 

PLEADING. 

Pliadino — When parties most be held to the ancient ndea of • • i 2 

When special costom must be pleaded . * * A ^ 

When a memorandum must be, specially • • • * 118 

As to, in covenant . • . • • 192 

PLEDGE. 

,Plbdoi — ^Aa to debtor's property being held by way of . • - - 23 

ABto selling goods that are pledged • . 193 

PLEDGEE, 

PLIDGKB — As to the right of, to possession of the goods sold • • 193 

PLEDGOR. 

Plbdoob — ^When the rights and interest of, cannot be sold , « 193 

As to the lights and interests of, levied on by sheriff • ' 193 

POISONING. 

omNo— As to an indictment for . • • . 131 

POLICY. 

PbucT — As tp the ordinaiy provigions of a, o( insurance • • 37 

As to municipal • • • * • 114 

When the, of mortgagee vrho insures on his own Mooant ceaaee « 148 

What concealment avoids the • 149 

What is not a concealment to avoid the • 149 
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Poucw — Whenmisrepreflentationaf&cts will avoid the • .149 

Aato, of insurance on life . . . , 149 

POSSESSION. 

Poflsissioir — Upon what the right to set up adverse, depends . . 3 

As to uiterruption of adverse « . . • ,4 

What necessary to defeat a deed on the ground of adverse . 4 

When adverse, will not affect the deed . « • 4 

As to attachment of debtor's property in, of consignee *• * • 17 

As to lien of factor for advances on goods in his . . - 18 
As to trustee process against personal estate in, of an incorporated 

company ... * 2i 

Liability of persons having goods of defendant in bis • .22 

As to proceedings against garnishee who has property in ' . 26 

As t6 a bill to recover, of a promissory note ' . . .41 

Wliere a sheriff absconds with money in his, collected on execution 44 

As to necessary, to defeat a deed on the ground of adverse . * 63 

As to ejectment against one who has a mere ^ . ' . . 74 

As to the right of a mortgagee not in, to emblement . • 77 

When the, of defendant is a m^re interruption of the, of plaintiff . 81 

As to passing the legal right and, by assignment to trustees . . 82 

As to sheriff's right to retain, of property sold by him . . 112 

Effect of, of a note by finding . . • .113 

When a sale by lessee of property determined his right of . . 159 

When taking a letter from the, of another is not larceny * • • 162 

As to property transferred but left in, of the grantor . . 169 

Effect of a mortgage on personal property without change of . 173 

*As to the right of sheriff to take, of goods pledged • 193 

When a sheriff is presumed to have, of goods . . •221 
As to What, plaintiff must have to maintain If espass quare clautum 

fregU . . . . . * 245 

As to the right of a widow to, of property , . , 252 

POSTPONEMENT. 

PotTFONxmffT — As to granting or refusing a motion for the, of a trial • 178 
When a court will not grant a, of trial for iniringement of patent 

^ right . , . . • . • 189 

POWEBS. 

PowiBs — As to authority under a, of attorney • • * , f 

As to the acts of an agent having, to bind the State by contract . 5 * 
Effect of a certificate authenticating the acknowledgment of a, of at* 

tomey . ... • ^8 

As to the, granted to a rail road company . • • • 61 

As to a trustee in adeed of trust with,. to sell to pay debts , . 7^ 

As to writs in aid of appellate . . . • • ' *73 
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l^owiRB— At to theazercis^of, {ohereDtinacorpcfratioii ... 9% 

At to the execution of a . . . .93 

Effect of a, of attorney to sell for a specific sum . 193 
When a sheriff has no, to receive money from defendiant on exe- 
cution ...... 221 

At to the, of the legislature in authorizing the construction of rail 

roads . . .2-27 

As to the, given to a turnpike corporation hy its charter , 246 

PREFERENCE. 

PkmKCNci— -As to, of attaching creditor to consignee . • 17 

When garnishee cannot claim a, over attaching creditor . 18 

At to the right of debtor in failing circamstances to prefer creditors • 81 

PREMISES. 

PmxBis — Effect of the k^endum in a deed on the estate given by the 63 

As to crops growing at the time of foreclosure and sale of mortgage . 76 

As to the Hen of landlord on the crop raised on demised • 77 

As to, which the wife obtained during coverture . . . .109 

Effect of. insured by mortgagee being destroyed by fire . 148 

As to, occupied without the knowledge or consent of owner ' 154 

Duty of lessor to keep the» in repair « 158 

PREMIUM. 

Pftur VH — As to, for insurance against losses by fire . 1^ 

PJESENTMENT. 

Pe»<«iitmkiit — When, must be made to each of several joint makers of m note 40 

PRESUMPTION. 

P&MUMrrioN — As tofacts creating, of fraud . . 41 8S, 83 

When the ceort will not prasnme the considerBlkMi to be mriimmto 54 

As to die, of a testamentary provisioii for the wife . 65 

When creditorsare presomed to give th^ aaaent 8S 

As to a jory relying on legal . . ... .174 

Asto, of deadly malice ..... 175 

When die oonit will presome a road to have beea had out aooofding to 

law . . .213 

Aatoa»of &otwbichmaybeencoantered byproof 953 

PRIMA FACLfi. 

ttMUi Paclb— 'Ar'to a jadgmeiit of another atoto hsmg, of a dabt karo S4, 151 

Wban plaintiff n« entitled to recover of sberiir 218 
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PRINCIPALS. 

l^iiloiPALS — As to, in petit larceny . . . • 2 
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As to a negotiable, given in satisfaction of a liability from which Ihe 

giver was discharged . • • • 

As to a negotiable note endorsed to a bank by payee as collateral 
As to a note transferred in pledge merely as a collateral 
What an extinguishment of the debt and not a collateral 

SECURITY ON ATTACHMENT BOND. 

8B0UB1TT OB Attachment Bond — What must be looked to in a qaestien 
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SENTENCE. 
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When, has no power to receive money on an execution in his hands 221 

As to the liability in the bond of . . . . • 221 
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Stitvtb— As to the, of mainteQanoe for the protection of adverse claimants • 4 
As to the^ requiring domestic attachment to be returned in twenty 

dsiys . . . . . . -20 

As to a promise void within the, of frauds . « ,39 
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W.^imi claim barred at law will be barred at equitj^ also • 163 

STEAMBOATS. 

8t«amboats— Ast^fttac%ontofthe shareofapa^tc^v^nj^rpfa . • , • ^^ 18 
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SVKBUBS — As to the liability of, of garnishee • .10 

When the, on a bond can exonerata himaeif • 17 

. As to a, guaranteeing collection of a note • • ■ • 88, 39 
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Tbllxb oy Bank — Liabilily of a, who ^propnates to Ids own naa monsy en- -: 
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